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The guidebook. The Conflict Management Guidebook was developed specifically for managers
and staff whose duties require them to assess, manage and resolve conflicts and disputes within
Reclamation and between Reclamation and other outside entities. The guidebook will serve as a
basic reference for three collaborative (interest-based) methods: partnering, facilitated
negotiations and mediation. These methods have been employed successfully in Reclamation for
a wide variety of problems and conflicts for the past decade. For those who have been using
these approaches, the guidebook can serve as an educational tool for helping others understand
interest-based, mutual gains processes. For others, this looseleaf, updatable text will be a basic
“how-to” and reference source for conflict assessment, problem solving and dispute resolution.



The guidebook -- developed in response to White House and DOI directives, as well as the 1997
Survey of Reclamation External Disputes -- was prepared by the bureau wide ADR Design
Team. Team members were:

Gary Bracken, Bureau Dispute Resolution Specialist, Team Leader, RSC
Dan Lechefsky, Environmental Specialist, GP

Nancy Lender, Civil Engineer, Construction Management, TSC

Patricia Mathews, TQM Specialist, LC

Gail McGarry, Land and Water Regulatory Specialist, PAO

Deborah Polak, EEQ Manager, UC

Richard Poole, EEQ/ADR Manager, MP

Gary Segers, Regional Training Officer, PN

E. Zell Steever, Office of Policy and Extermal Affairs, WO

Patricia Zelazny, Procurement Analyst, RSC

ADR initiative. While Reclamation has generally been quite successful in resolving disputes, I
am looking at ways to further increase our effectiveness in managing conflict. The Conflict
Management Guidebook is the first step in that direction. Suggestions for further improvement
of the guidebook should be sent to Gary Bracken, D-4300.

Purpose. My purpose in moving forward with this initiative is to enhance and extend the
effective conflict management practices already in use in Reclamation. This will assure
continued improvement, and will respond significantly to White House, congressional and
departmental policies put in place in recent years.
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Information, concepts, and strategies in this guidebook were drawn from many sources, including

Dr. John Schumaker and the ADR team of the Bureau of Land Management; Getting to Yes, Fisher and
Ury, Houghton Mifflin Company, Boston, 1981; Partnering for Success, U.S. Army Materiel Command,;
The New Bureaucrat magazine (Ed Cole); Solving Public Palicy Issues by Consensus, Montana
Consensus Council, Matthew McKinney, Ph.D.; Seeking Solutions: Alternative Dispute Resolution and
Western Water Issues, Western Water Policy Review Advisory Commission, Gail Bingham; Dimostenis
Y agcioglu (from the Internet); U.S. Army Corps of Engineers publications, Federal Mediation and
Conciliation Service training materials;, CDR Associates, Boulder, Colorado (Christopher Moore,

Mary Margaret Golten, Louise Smart, Bernard Mayer, Susan Wildau); Society of Professionalsin
Dispute Resolution (SPIDR); Conflict Management and Resolution in Organizations, Red Rocks
Community College (Lakewood, Colorado), Jeff Olson; the Administrative Conference of the United
States (ACUYS); Partnering: A New Concept for Attaining Construction Goals, U.S. Bureau of
Reclamation; Construction Inspector Training: Conflict Resolution, U.S. Bureau of Reclamation;

U.S. Office of Personnel Management training materials; Resolve, Inc., Washington, DC, (Lee Langstaff
and Gail Bingham); Construction Dispute Review Board Manual, R.M. Matyas, A.A. Mathews,

R.J. Smith, P.E. Sperry, 1996; and the U.S. Environmental Protection Agency.



Executive Summary

General. Thisguidebook presents three methods (or processes) for
managing conflict: partnering (primarily for preventing conflict),
facilitated negotiations (primarily for problemsolving when parties are
trying to come to agreement on issues), and mediation (primarily for
conflict resolution when parties have reached an impasse). For many
experienced managers and staff in Reclamation, this guidebook covers
familiar ground and will serve primarily as areference source. For others,
the concepts and recommendations may be new. For the latter group, the
guidebook may serve asa basic reference and *“how-to” for conflict

management options.

Chapter 1 covers objectives, background, and vision. Objectives are
(2) to raise awareness and understanding of consensus processes (also
known as alternative dispute resolution [ADR]) and (2) to increase use of

those processes when feasible and appropriate.

The question “Why use interest-based processes?’ is asked, and the
answer given isthat some conflicts can be more effectively managed

through voluntary processes that stress mutual gains. Additional benefits
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EXECUTIVE SUMMARY

of these methods include the potential for devel oping longer-lasting
agreements and long-term quality relationships within Reclamation and
between Reclamation and other Federal, local, and private entities.

The background section tells how and why the ADR Design Team was
created and presents the ADR program vision.

Finally, chapter 1 promises the guidebook will provide tools for assessing
conflict, give guidelines for determining an appropriate approach in a
given conflict, explain three proven conflict management processes and
how they may be used, provide case studies, and discuss when neutral
persons should be utilized and how to select them.

Chapter 2 provides an overview of conflict—what causes it and some
common approaches to dealing with it, including ADR. A spectrum of
conflict resolution is displayed and shows that part of the spectrum—
including partnering, facilitated negotiations, and mediation—where
disputants are assisted by third party neutrals.

Chapter 2 includes a discussion of the differences between traditional
public involvement and consensus decisionmaking, pointing out that
public involvement has evolved and sometimes includes consensus
processes. It also presents a summary of conflict management methods
used by Reclamation in recent years in workplace disputes, labor-
management issues, contract claims, and disputes between Reclamation
and other entities (such as water users, tribes, and other government
organizations).

The chapter next focuses on interest-based negotiating—a way of
negotiating by addressing each party’ s interests (needs, fears, desires) and
working together to meet as many interests as possible. The three phases
of interest-based negotiating are given: prenegotiation (also called
convening), negotiation, and implementation. The point is made that
interest-based negotiating is the foundation of the conflict management
approaches (partnering, facilitated negotiations, and mediation) presented
in the guidebook.

Differences between interest-based and traditional “win-lose” negotiating
include: (1) traditional isindependent, interest-based negotiating is
interdependent; (2) objective of traditional is victory, interest-based
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EXECUTIVE SUMMARY

negotiating objective is mutual gains, (3) traditional approach is to debate
issues, interest-based approach is to solve problems together; (4)
traditional has adversaries, interest-based negotiating has collaborators.

Finally, chapter 2 describes when interest-based negotiating is not
appropriate—(1) when fundamental questions of law or constitutionality
(legal principles) must be determined; and (2) when mistrust is so
pervasive or deeply held values are so divergent that any type of
consensual, collaborative approach is simply not feasible.

Chapter 3 deals with assessing disputes to determine whether a
collaborative, consensus decision approach is appropriate and outlines
steps to take to convene such a process when it is deemed appropriate.
Assessing a conflict includes: (1) identifying all stakeholders who should
be involved in negotiations; (2) discovering the history between or among
the parties; (3) determining their previous experience with consensus or
collaborative processes; (4) deciding whether issues can be identified with
sufficient clarity to allow the parties to negotiate successfully;

(5) determining whether sufficient time and resources to support a
consensus process exist; and (6) deciding whether there is room for
negotiation on the identified issues from Reclamation’s point of view.

Steps for convening a collaborative process include determining: (1) who
will suggest and sponsor the process; (2) who will be invited to
participate; (3) what will the scope of issuesinclude; (4) who will chair or
medi ate the negotiation sessions; (5) whether meetings will be open or
closed (and are there Federal Advisory Committee Act considerations);

(6) what deadlines will be set, if any; (7) who will do the work of bringing
the parties together (convening); and (8) which process will be used.

Convening the process is a significant task, and guidelines are given for a
successful convening effort.

Finally, suggestions are given on when partnering, facilitated
negotiations, and mediation may be appropriate processes to use for
conflict management or dispute resolution.

Chapters4, 5, and 6 expand on using and evaluating partnering,
facilitated negotiations, and mediation, respectively. The chart below
highlights information for each of those processes.
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EXECUTIVE SUMMARY

CONFLICT MANAGEMENT — SOME USEFUL PROCESSES

Conflict management may be thought of as having three primary phases: prevention of conflict,
management of specific conflict, and resolution of ongoing conflict. This guidebook presents one
consensus process that may be employed in each conflict phase: (1) partnering for the prevention phase,
(2) facilitated negotiations for the management phase, and (3) mediation for the resolution phase. Hereis
asummary of the basic characteristics of each process.

Facilitated
Partnering Negotiations Mediation

Definition: A process to prevent A negotiating process A dispute resolution

and manage conflict by  for solving mutual process where a non-

working together as a problems, resolving involved person helps

team of equals to differences or reaching the parties identify their

achieve specific mutual decisions interests and develop

objectives. consensus

agreements.

Commonalities: All three of these processes utilize interest-based negotiating as the

fundamental approach to conflict prevention, management, and resolution.
Interest-based negotiating focuses on establishing trust and cooperation with
the objective of mutual gains, rather than the traditional win-lose approach.

When to use: 2 or more parties are Specific issues bring Communication
doing a project together  parties with disparate between parties has
or have an ongoing interests & objectives broken down and they
relationship with together. are unable to make
common objectives. further progress toward

resolution.

Benefits: » Establishes mutual » Neutral facilitator » |t's voluntary &
goals » builds trust &  keeps discussions (usually) confidential
open communication productive » it's a safe
» gets people on the » promotes mutual environment » the
same team » brings gains thinking parties craft the
attention to problems » encourages agreement themselves
before they escalate information exchange » resolutions can be

and examination more creative
» stimulates rational » parties control
agreements outcome

Cautions: All three processes require commitment to the process; require agreement

of all parties on how the process will proceed; and are unlikely to be effective
if win-lose is expected or desired.

Though presented here as discrete processes, in practice there is a great deal of overlap and commonality
among them. In agiven conflict, any of these processes may prove useful at some pointintime. In
addition, a specific situation may require a hybrid approach which combines elements of two or even al
three of these processes.
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EXECUTIVE SUMMARY

Chapter 7 gives considerations and sources for selecting/hiring neutral
facilitators and mediators.

The appendices provide references for further information; a glossary;
authorizations; information on Federal Advisory Committee Act; case
studies, sample documents; and standards for practice of dispute
resolution neutrals and competencies for mediators of complex public
disputes.

August 1998 %



QO N,

ADR
DOl
EEO
FACA

NEPA

Alternative dispute resolution
Department of the Interior

Equal Employment Opportunity
Federal Advisory Committee Act

National Environmental Policy Act



V\TE/I/

o A
| wn
Page
Chapter 1 Purposeand VISION . ... ... ..ttt e e 1-1
About thisguidebook . ... ... . e 1-1
Why USE AD R . . o 1-3
Background .. ... ... e 1-4
Authority and directives . ... ... . e 1-5
ADR processesinthisguidebook . .. ... . 1-5
How can thisguidebook helpyou? . ... . ... . . 1-6
Chapter 2 Overview of conflict prevention, management, and resolution .. .............. 2-1
What causes CONfliCt? . . .. ..o 2-1
What opportunitiesdoes conflict present? . . .. ... ... 2-1
What are the basic approachesto dealing with conflict? . ............ ... ... ... ... ..... 2-2
Conflict management consensus processes—what arethey? . ........... ... ... ... .. ... 2-4
Procedural, psychological, and substantiveconcerns . .. ............ .. ... 2-4
Definitions of ADR . . . .. o 2-5
Distinguishing between consensus decisionmaking processes and
traditional publicinvolvement . ... ... ... ... . 2-6
What approachesto conflict has Reclamation beenusing? ........... ... ... ... ... ..... 2-8
What isinterest-based negotiating? . ........... .. . . 2-10
The interest-based Negotiating ProCeSS . . .. ..o ottt e 2-12
How isinterest-based negotiating different? ... ... ... ... . 2-13
PrereqUISITES . . .. 2-16
Reconciliation of divergent interests . ... 2-16
How does interest-based negotiating relate to partnering, facilitated
negotiations, and mediation? . . ... ... ... .. 2-17
Chapter 3 Assessing conflict and designing the process(convening) .................... 31
How do you determine whether a consensus approach is appropriate€? ................... 31
First CONSIderationS . . . . ... oo e 3-2
SeCoNd CONSIAEIAtiONS . . . . . oottt et e e 3-3
Convening BlementS . . . ..ot e 35
Who should perform thework? ... ... . 3-6
WhiCh ProCESS 10 USE? . . .ot e e e e 3-7
PartNering . . ..o e 3-7
Facilitated negotiations . . . .. ... .. e 3-8
MeEdIalioN . . ... 3-8
Chapter 4 Partnering .. ...t e e 4-1
Thebenefitsof partnering . . ... ... .o e 4-1
Whento use partnering . . . . . ..ot e 4-3
StePS Of PArtNEring . . . .o o e 4-4
Planning partnering . ... ... ..ot e 4-4
Implementing partnering . .. ... ... e 4-5
Working through the partnering process . . . ... ... i 4-6
Ingredients for partnering SUCCESS . . . . ..ot vttt e e e 4-7
Barriersto successful partnering . . ... e 4-7

Vil



V\TE/I/

Page
Chapter 4 Partnering (continued)

Evaluationand adjustment . . ... ... ... 4-8
Dispute review board - a process for dispute prevention and resolution . ................. 4-9
Essential elements of Dispute Review Boards . ........... ... .. . . 4-10
Benefits of Dispute Review Boards . ............ .. e 4-11
Chapter 5 Facilitated negotiations . . . . ... e 51
Benefits of facilitated negotiations . . ... . e 51
When to use facilitated negotiations . . ... ... .. e 5-2
Getting started with facilitated negotiations . ........... . ... ... i i 5-3
Working through the facilitated negotiationsprocess . ...t .. 5-6
Objectives of Negotialion SESSIONS . . . . . oottt e 5-6
OPENING . . oot 5-6
NEQOLIALING . . . oottt e 5-6
ClOSING ..o 5-7
Ingredients for facilitated NnegotiatioNSSUCCESS . . . . ... oo it 5-7
Barriersto facilitated negotiatioNS SUCCESS . . . . .ot vttt e 5-8
Agreement WItING . . . ..ot e 59
EValualing SUCCESS . . . .o ittt et et e 5-11
Chapter 6 Mediation: Third party assistancetoresolvedisputes ...................... 6-1
Benefitsof mediation . . ... . 6-1
Whentouse mediation . . . .. .. ..ot e 6-3
Factors which may make mediation inappropriate . . ......... ... ... 6-5
Getting started withmediation . ... ... . . e 6-6
Working through the mediation process . . . ... i e 6-7
Themediator STole . . .. ..o 6-7
Theroleof theparties . . ... e 6-10
Ingredients for medialion SUCCESS . . . .. ..ottt e 6-11
Barriersto successful mediation . . ... 6-12
Agreement WItING . . . ..ot e 6-14
Evaluating the medialion proCeSS . . . .. .ottt e 6-15

Chapter 7 Selecting neutrals: Partnership facilitators, negotiation facilitators,

ANAd MEAIALONS . . . . oo 7-1
Deciding if you need aneutral facilitator or mediator ............. ... ... ... ... .. ... .. 7-1
SEleCtion CONSIAEALIONS . . . . ..ottt e e e e 7-1

Questions to ask a potential third-party neutral ortrainer . . ......................... 7-2
Facilitator/mediator qUalities . ... ... ... . i e 7-3
Qualities/attriDULES . . . . .. 7-3
SKIll/abilities . . ... 7-3
Finding Neutrals . . ... . e 7-5
Hinng neUtrals . . . ... o e 7-7



Appendixes

Appendix A
Further References, Including Internet References, on Conflict Management and ADR

Appendix B
Glossary: Definitions of Alternative Dispute Resolution (ADR) Terms

Appendix C
Authorizing and Related Laws, Executive Orders

Appendix D
Federal Advisory Committee Act

Appendix E
Case Studies

Appendix F
Sample Charters, Agreement to Mediate, Resolution and Settlement Agreements, Dispute
Resolution Clauses, and Evauation Forms

Appendix G
Standards of Practice for Dispute Resolution Neutrals and Competencies for Mediators of Complex
Public Disputes



P
227

Purpose and Vision

About This Guidebook

Reclamation has arich history of managing and resolving conflicts and
has extensively used mediation, public involvement, negotiations, and
other collaborative and consensus processes. These processes have been
used with workplace disputes, labor-management relations, contract
claims, water and natural resource issues, real estate, and other matters.

In this guidebook, we try to build on that experience and provide some

specific guidance for more effective conflict management. :
Guidebook purpose: To

raise awareness and
increase use of more

The guidebook addresses preventing, managing, and resolving conflict in effective methods for
(e . . managing conflict and
specific ways. Many approaches to conflict are available, but here we resolving disputes.

focus on three processes that have proven useful in Reclamation and
many other organizations. partnering, facilitated negotiations, and

mediation.

These three approaches—and others—are often referred to as alternative
dispute resolution (ADR) and consensus processes. Our primary purpose
isto help Reclamation staff understand how these processes work, the
circumstances under which each may be effectively employed, and the

benefits and limitations of each.
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PURPOSE AND VISION

Since these processes have proven to be so effective, our second purpose
isto increase their use in appropriate situations. To present them as
clearly as we can, we structured the chaptersin this order:

1. Purpose and vision

2. Anoverview of conflict and interest-based negotiating

3. Assessing conflict and designing a process acceptable to the parties
4. Partnering (primarily a conflict prevention approach)

5. Facilitated negotiations (primarily a conflict management approach)
6. Mediation (primarily a conflict resolution approach)

7. Selecting neutralsto assist in conflict assessment and process
facilitation

The objective of all three approaches (chapters 4, 5, and 6) is consensus
agreement by all involved parties. Consensusis clearly not appropriatein
all circumstances. Guidelinesin this book will help you determine when
consensus may be an effective and appropriate process to use. When you
determine a consensus approach is proper, this guidebook can help you set
up the process with the involved parties (called convening), work through
the process, and evaluate the process.

Subject to the cautions outlined in this guidebook, ADR or consensus
methods may be appropriate for both internal and external conflicts.
Internal (within Reclamation) conflicts include such matters as
grievances; |abor-management disputes;, EEO complaints; interpersonal,
intragroup, and intergroup clashes; and other workplace disputes.
Examples of external conflicts are contract claims; environmental, water,
and other natural resource disputes; and real estate and other property
related matters. Thislistisnot al inclusive but is typical of the kinds of
conflict we face as Reclamation carries out its Federal water management
responsibilities in the growing and changing Western United States.
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CHAPTER 1

Why use ADR?

Water and related resources management, environmental policy,
contracting, and administrative actions often involve conflict. Typicaly,
these conflicts have been left unresolved or were resolved through

administrative processes or through expensive and often lengthy litigation.

Decisions are often imposed on the disputants by a third party—a Federal
official, a Federal Judge, an Administrative Judge, or sometimes the
Congress. Cumbersome adversarial processes frequently leave few
stakeholders truly satisfied. The high costs of litigation divert human and
monetary capital from more productive functions. Parties who have
sufficient monetary resources and strong legal expertise are often able to
extend and "ride out" court delays, giving them an advantage in
negotiations. Courts and formal administrative processes are often
inadequate forums for effectively solving problems because, even though
decisions rendered may settle a particular conflict or establish a point of
law, the problems that created the conflict often continue to exist between
the parties, and relationships between the parties continue unchanged or
deteriorate.

This book contains information and guidance to help Reclamation create
more communicative, cooperative, and less adversaria relationships with
and between our customers, our colleagues, and the public. The focusis
on interest-based (“win-win”) methods and procedures for resolving
conflicts and building long-term quality relationships within Reclamation
and with other Federal, local and private entities. Disputants always have
the option of taking the dispute through the established administrative,
judicial, or congressional processesif they are not satisfied with the
outcomes of collaborative problemsolving and dispute resolution.
However, experience in Reclamation and other Federal and private
organizations shows that parties to mediation and other collaborative
processes are more likely to comply with the terms of the agreement when
they have had a direct voice in presenting their information and in
developing terms of agreement. This compliance benefit may be the most
valuable reason for using consensual conflict management (or ADR)
methods. Other benefitsinclude flexibility, confidentiality, informality,
and preserving relationships. In short, successful employment of ADR
processes should result in better dispute prevention, management, and
resolution.

Consensus-based
processes may save time
and money in workplace

and contract disputes.
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PURPOSE AND VISION

Foundation

This guidebook was developed commensurate with the following vision and policy
statements:

Vision Statement

Reclamation values resolving issues and disputes cooperatively through voluntary joint problemsolving
processes when appropriate and feasible.

Success of this effort will be demonstrated by an increase in customer trust and a significant improve-
ment in resolving conflicts prior to appeals or formal litigation. However, Reclamation recognizes that
appeals and litigation may be necessary in certain instances.

Policy Statement

Reclamation recognizes that trust relationships can often be built within Reclamation and between the
public and Reclamation by using collaborative processes. Therefore, we will use these processes for
both internal and external issues and disputes whenever feasible. In the future, a provision for the use
of collaborative conflict resolution procedures will be considered whenever new Reclamation policies,
regulations, or contracts are under development.

Background

On October 20, 1994, the Commissioner created an ADR initiativein
response to the ADR Act of 1990 and Department of the Interior (DOI)
instructions. This memorandum requested Reclamation supervisors and
managers to assist in the development of ADR policy and processes for
Reclamation. The Denver Office was asked to take the lead and appointed
an ADR Program Manager (Bureau Dispute Resolution Specialist). Part |
of Reclamation’s ADR Plan addressing internal conflicts and contract
disputes was completed in the summer of 1995. An ADR planning team
was created, composed of Reclamation employees from the regions,
Denver, and Washington. Thisteam provided the design and foundation
for Part 11 of Reclamation’s ADR Plan—which addresses disputes and
conflict between Reclamation and other entities (water users,
environmental groups, contractors, and others). The planning team also
surveyed all Reclamation offices regarding disputes with external entities
in May 1997. This guidebook responds to information provided in that
survey, includes information and tools for both internal and external
conflicts, and incorporates Parts | and Il of Reclamation’s ADR Plan.

1-4
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CHAPTER 1

Authority and directives

Federal sector primary ADR authoritiesinclude: (1) Public Law 104-320,
the Administrative Dispute Resolution Act of 1996; (2) Executive

Order 12778, Civil Justice Reform, October 23, 1991; (3) Executive
Order 12871, Labor-Management Partnerships, October 1, 1993;

(4) Public Law 101-648, the Negotiated Rulemaking Act of 1990; (5) the
Report of the National Performance Review, September 7, 1993;

(6) Department of the Interior ADR Policy (Federal Register, vol. 61,

No. 150, August 2, 1996); and (7) guidance from the Department of
Justice Civil Division on the use of ADR in place of litigation in Federal
courts.

ADR Processes in This Guidebook

Reclamation defines ADR as “conflict management and a variety of
problemsolving processes used in lieu of traditional dispute resolution
procedures.” The primary goal of each of these methods is to maximize
gainsfor all parties. Methods within the spectrum of ADR (described in
chapter 2 and “ Appendix B, Glossary and Definition of Terms”) usually
include the use of aneutral third party, are generally voluntary, and are
intended to enhance communication and problemsolving among disputing
parties. Because they are applicable to most Reclamation conflicts, three
ADR processes will be our primary focus:

» Partnering (primarily for prevention)
» Facilitated negotiations (primarily for management)
» Mediation (primarily for resolution)

Each is a voluntary, consensus-based method offering the possibility of
developing more creative solutions to conflicts and more practical, longer-

lasting outcomes than may be available through standard public A particular conflict may
involvement methods, litigation, or formal third party administrative or use elements of two or all
other adjudicative procedures. three approaches.

The challenge

Improving the way in which Reclamation prevents, manages, and resolves
disputesis our challenge. Mediation has proven successful in resolving
internal disputes and in some construction contract claims, and Reclama-
tion has been moving toward bonafide collaborative decisionmaking
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PURPOSE AND VISION

processes in disputes with external entities. We are becoming more aware
of the importance of building and maintaining healthy relationships
among ourselves and with our external customers. Building relationships
based on trust and respect is the foundation for resolving disputes earlier,
and more effectively, through consensual means.

How can this guidebook help you?

This guidebook can assist Reclamation managers and employees with
conflict management by:

» Providing tools to assess conflict.

» Providing guidelines for determining what conflict management
approach may be best in a given situation.

» Explaining three proven processes for preventing (partnering),
managing (facilitated negotiations) and resolving (mediation) conflict.

» Providing case studies of conflict prevention, management, and
resolution.

» Discussing when neutrals (facilitators and mediators) may be needed
and how to obtain their services.

» Describing how to get conflict management help or advice in
Reclamation.

» Providing selected references.
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Overview of Conflict Prevention, Management,
and Resolution

What Causes Conflict?

Conflict isinevitable but is often viewed as something to be avoided.
Conflict occursin every aspect of life and spans the spectrum from mild
disagreement to all-out war. Conflict arises when people feel their
interests or values are challenged or because their needs or expectations
are not met. Not al conflict is bad, however. If the disputants desire to
work things out between them, and are willing to use arational, interest-
based process, conflict often produces resolutions that are long-lasting and
acceptable to all concerned. However, the desire for a cooperative
resolution must be present, and participants must use a process which
respects everyone and considers everyone' sinterests. Otherwise, the
results often are damaged rel ationships, unresolved issues, continued strife
and nonproductivity, loss or waste of human and natural resources, and

expensive, protracted administrative adjudication or litigation.

What Opportunities Does Conflict Present?

Most of ustend to think of the downside when conflicts or disputes arise. - -
Appendix E includes real

That's partly based on experience (knowing that conflicts often destroy life examples of
successful conflict
relationships, sabotage productivity, and consume enormous amounts of resolution.

time, energy, and money) and partly grounded in the dislike most of us

have for confrontations and contentious dialogue. On the other hand,

August 1998 2-1



OVERVIEW OF CONFLICT PREVENTION, MANAGEMENT AND RESOLUTION

we've all seen examples of conflict producing good results: union-
management disputes that resulted in fairness to employees while
preserving companies’ profitability; natural resource multiparty conflicts
that resolved matters that could have been tied up in court for years; a bad
work relationship between a supervisor and an employee salvaged through
consideration of their separate and overlapping interests and needs.

Two primary keys to positive conflict outcomes are: (1) asincere desire
to work out mutually acceptable solutions and (2) a willingness to engage
in agood faith problemsolving process that ensures a safe environment
and normal courtesy, facilitates effective communication, encourages
candid expression of needs, requires sharing and exploration of relevant
data, stimulates creative thinking to meet as many of each party’sinterests
as possible, and is more cooperative than competitive in nature. When
these two motivations are present, the opportunity for satisfactory dispute
resolution is greatly enhanced.

What are the Basic Approaches to Dealing With Conflict?

Basic approaches to
conflict:

Avoiding
Accommodating
Competing
Compromising
Collaborating

Basic approaches to dealing with conflict are described below and are
illustrated by the figure on the next page.

» AVOIDING. May be effective when the conflict is temporary, a
cooling down period is needed, the risk of engaging is too high, or the
conflict is none of your concern. Remember, however, that avoidance
does not solve the problem (a decision may be needed now), may
cause you to miss an opportunity for resolution, and may make the
situation worse as time goes on.

» ACCOMMODATING. Accommodators givein asaway of
maintaining harmony. Accommodating may be appropriate to
maintain cohesiveness, if the issue is not worth spending time on, or if
you know you are wrong. Often, however, accommodating requires
appeasement, sacrificing one's values or principles, and putting
harmony above dealing with important issues. In such instances, you
lose your opportunity for input, and you may lose the respect of others.

» COMPETING. A competitive approach to conflict assumes the best

(or only) way to reach one’ s goalsisto overrule others. This approach
frequently disregards the concerns of adversaries completely, leaving
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the losers with pent up resentment that will eventually lead to further
conflict. In some instances, however, the power-based method is
appropriate (e.g., in asafety crisis, when an issue isn't important
enough to spend time working it out, or when a necessary but
unpopular decision must be made). Also, if others are determined to
profit a your expense, you may have no recourse but to fight back in
self-defense.

» COMPROMISING. This approach has aspects of both competing and
accommodating. Compromising gives up more than competing but
less than accommodating. It addresses issues more directly than
avoiding but doesn’t explore them as much as collaborating.
Compromising requires cooperation and might mean exchanging
concessions, seeking the middle ground, or splitting the difference.
Compromising is sometimes appropriate when you’ ve been unable to
reach an acceptable agreement through other means, and the choices
for resolving the dispute are clearly limited.

» COLLABORATING. The collaborative approach is commitment to This guidebook’s
working together to resolve conflicts. Collaboration is based on the definition of consensus is

premise that it is possible to meet one's own needs and those of others reaching a decision all
aswell. In addition, collaboration assumes that conflict is a natural parties can live with and
part of life, and that conflict provides opportunities to work with support.

others to produce resolutions that serve both individual and common
interests. An important byproduct of collaboration is that—through
the process of working together for a solution—Dbetter decisions result,
and the relationship between the disputantsisimproved. This
approach is also known as a consensus-decision method.

Still, the collaborative approach is not a
panacea. It’stime consuming and does
not always result in mutually satisfactory Competing Collaborating
outcomes. In addition, effective

collaboration requires open sharing, Concern for
cooperation by everyoneinvolved, anda  our goals Compromising
willingness to operate in good faith.
Collaborating is often inappropriate when
the issues aretrivial, aquick decision Avoiding Accommodating
must be made in an emergency, or an Low -

expert is required. > HIGH
Concern for other’s goals

HIGH
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The collaborative
approach often results in
lasting resolutions.

In public policy, natural resources, contracting, and workplace disputes,
the collaborative approach is proving to be an effective strategy for lasting
resolutions in many instances. For that reason, this guidebook focuses
primarily on collaborative dispute prevention, management, and
resolution and on problemsolving.

Conflict Management Consensus Processes—What

are They?

This guidebook’s
definition of ADR is: any
procedure other than
litigation or administrative
adjudication used to
resolve issues between
two or more parties.

Conflict management includes any process used to prevent, manage, or
resolve conflicts. ADR isoneterm for conflict management methods
other than traditional courtroom litigation or formal agency adjudication
procedures. In almost all traditional litigation or adjudication processes,
attorneys for the parties present the issues, and the parties are only
observers or carefully controlled witnesses. Such formal processes often
preclude the introduction of nonlegal concepts, discussions, and solutions
even when they may be the best solutions to the conflict. Conversdly, in
most ADR processes, the parties in dispute speak for themselves even
when their attorneys are present. Thisis especially truein conflict
Mmanagement consensus processes such as partnering, facilitated
negotiations, and mediation—the three processes which are the focus of
this guidebook.

Procedural, psychological, and substantive concerns

Substantive

These 3 elements
may be presentin
many conflicts

Common psychological
concerns: need for respect,
acknowledgment of
legitimacy, desire to be
heard.

Common procedural
concerns: how disputes/
problems will be resolved,;
fairness.

Lack of agreement is not caused solely by
substantive differences. Psychological barriersto
resolution are often also present. Solving disputes
and reaching agreement has alot to do with how
people feel and the procedures that have been tried
or used to address differences. If adurable
settlement is desired, the consensus process must
take procedural and psychological concerns into
account. Collaborative processes are not simply a
contest or game in which substantive gains are either won or lost—they
are arelationship-building process. Such negotiations involve process,
content, and emotions. Frequently, parties must continue contacts in the
future with those with whom they presently disagree. The way in which
differences are addressed and problems are solved may often be as
important as the substantive aspects of the resolution.
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Therole of the facilitator in tending to psychological and procedural The way in which

needs cannot be overemphasized. Unless the facilitator is sensitive to differences are addressed
those needs—and makes concerted, continuing efforts to address and problems are solved
them—progress on substantive matters may be severely inhibited. may often be as important

as the substantive aspects
of the resolution.

Definitions of ADR

A broad definition of ADR is: any procedure other than litigation or
administrative adjudication used to resolve issues between two or more
parties. Such procedures may include partnering, mediation, negotiation,
conciliation, settlements, mini trials, fact finding, summary jury trials,
arbitration, hearings, private judges, or combinations of ADR methods.

A narrower definition of ADR includes activities to resolve disputes after

they have been taken to court or aformal agency forum. Many ADR

programs are court connected. When acomplaint or suitisfiled inacourt gy|| definitions of conflict

system, the court may order an alternative to the court process beforethe management and dispute

decisionmaker (the judge) must issue adecision or order. Anincreasing resolution terms appear in

number of courts are adopting ADR procedures that direct partiesin “Appendix B, Glossary
. . . . . and Definitions of Terms.”

dispute to try to resolve their problems with the assistance of a mediator.

Mediation is popular with the courts because the quality of agreementsis

improved, and resolution time, costs, and case loads are reduced.

Experience in Reclamation and other organizations shows that parties to
mediation and other consensus processes are more likely to comply with
the terms of the agreement because they’ve had adirect voicein
presenting their information and in devel oping the terms of agreement.
Giving parties adirect voiceis an essential aspect of the conflict
management processes discussed in this guidebook.

The table on the next page summarizes the spectrum of conflict
management approaches.

In summary, the conflict management spectrum includes any process used
to prevent, manage, or resolve conflicts—including processes that are not
consensus oriented. In this guidebook, we will concentrate on conflict
management processes that ar e consensus oriented.
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THE CONFLICT MANAGEMENT SPECTRUM

Unassisted Assistance by
problemsolving neutrals Advisory assistance Third-party decisions Litigation
Avoidance Facilitated Early neutral » Binding arbitration Municipal courts

Day-to-day
discussion and
interaction

Normal business
meetings

Informal and formal
information exchange

Problemsolving
sessions

Public involvement
meetings (could
include a facilitator)

Partnering (may
include a facilitator)

negotiations
Consensus building
(a form of mediation
in multiparty
disputes)

Mediation

Court-annexed ADR
programs

Settlement
conference

Team building

evaluation
Fact finding

Nonbinding
arbitration

Minitrial

Dispute review
boards

Summary jury trial

Administrative boards
of appeals (EEOC,
MSPB, FLRA, Board
of Hearings and
Appeals, etc.)

Rent-A-Judge

Med-Arb (mediation,
then arbitration)

State courts

Court of Federal
Claims

Federal Circuit
Courts

Supreme Court
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Distinguishing between consensus decisionmaking
processes and traditional public involvement

Partnering, facilitated negotiations, and mediation are distinctly different
from public involvement. Public involvement activities are usually aimed
at sharing information with, and seeking ideas and opinions from,
members of the public who may be interested or affected by proposed rule
making or other agency actions (for example, those subject to NEPA
analysis). Such agency actions may be either agency initiated or applicant
initiated and may or may not have been developed through a collaborative
process. Even when proposed actions are collaboratively developed, such
collaboration may not have involved all interested and affected parties. In
other words, traditional public involvement does not necessarily involve
fully shared problemsolving or decisionmaking; it only requires
solicitation and consideration of public input before agency decisions are
made.

Many members of today’ s more active and informed public want to do
more than provide input—they want a higher level of influence when
decisions are made involving public resources. They no longer want
public agencies to act as ultimate authorities or even as arbiters of public
disputes. They want to be fully engaged, with a seat at the decision-
making table. Many of them want:

Open communications

True dialogue

Participation in decisionmaking

Group deliberation and action

The building of long-lasting relationships

YYVvVvyYy

Thisis not to say that traditional public involvement is no longer
important or necessary; indeed, the NEPA process (for example) requires
that opportunities for public input must be provided, and for some people,
in some cases, an opportunity to simply be heard may be all they desire.
But if we want to build support and commitment on common interests—if
we want stronger, long-term relationships and more creative
solutions—then we need to join collaborative problemsolving and
decisionmaking processes with traditional public involvement more often.
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Reclamation has along and productive history of public involvement.
Over time, public involvement has moved from soliciting and listening to
public input on proposed actions to approaches which, in appropriate
situations, are increasingly collaborative and sometimes involve shared
decisionmaking. In many ways, this guidebook is a reaffirmation of
effective conflict management practices already in use.

To serve as areference and guide for those who want to consider
collaborative processes, this guidebook focuses on (1) how to assess
conflict or potential conflict to determine whether a consensus processis
appropriate, and (2) how to convene, manage, and evaluate such
processes. The experience and accomplishments of Reclamation staff
who have brought public involvement to a new and progressively more
sophisticated and effective level have set the stage for this guidebook.
Furthermore, their experience using this guidebook as a supplement to
existing guidance on public involvement and conflict management will
make possible the continuous improvement of this reference tool.

What Approaches to Conflict has Reclamation Been Using?

In workplace disputes (supervisor-employee, employee-employee, inter-
group, intragroup, and other interpersonal conflicts), most of Reclamation
has used the following general approach during the 1990s:

1. Initially encourage the parties to communicate with each other and
try to work out their differences.

2. Explain options (including timeframes) for taking an issue formal
(negotiated grievance procedure, administrative grievance
procedure, or EEO process).

3. When appropriate, tell the parties about the interest-based
mediation process and facilitated negotiations, stressing that their
participation is strictly voluntary. (Note: our Commissioner’s
policy on ADR strongly encourages supervisors and managers to
participate in mediation, and DOI requires management
participation in EEO cases).

4. Encourage mediation or facilitated negotiations early in disputes
but make them available at any stage.
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5. Offer services of qualified in-house mediatorg/facilitators, but also
use non-Federal and other Federal mediators or facilitators when
desired by one or more of the parties in dispute (use of non-
Reclamation mediators in the past 7 years has been less than
20 percent).

6. Initiate EEO, Human Resources, or management staff technical
review of agreements reached in mediation, when appropriate.

7. Evauate the process by sending forms to every participant and
using the results to improve Reclamation conflict management
Services.

8. Followup with the parties periodically by the mediators/
facilitators to monitor agreement progress.

9. Use EEO and Human Resources staff working together to bring
about resolution of workplace issues and encourage conflicting
parties to look for options that will meet their basic interests, the
best interests of the organization, and the interests of taxpayers.

In well over 100 workplace conflicts mediated in Reclamation since 1990,
80 percent have concluded with all or some of the issues resolved by
mutual agreement of the parties. Recognizing the need for increased use
of mediation and other conflict management consensus processes, both the
Mid-Pacific Region and the Reclamation Service Center established ADR
officesin the mid-1990s.

In labor-management disputes, Reclamation traditionally has used
negotiation, followed by arbitration (qualified third party hears both sides
then renders binding decision) if negotiation failed to result in agreement.
More recently, Reclamation has embraced partnering (an ongoing, joint
problemsolving approach using interest-based techniques) with
considerable success, both at the regional level and with the
Reclamationwide Partnership Council. These partnerships have been
quite successful in preventing and resolving disputes, and arbitration to
resolve labor-management issues in Reclamation has become rare.

Mediation for disputes between bargaining unit employees and
supervisors has also been used with considerable success in a number
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This guidebook will help
you evaluate and use
interest-based negotiating
processes.

of Reclamation officesin recent years. Mediation offers greater
opportunity for long-lasting resolutions and is often less expensive than
arbitration.

Disputes between contractors and Reclamation have traditionally been
negotiated or settled in court. In recent years, mediation has been used
successfully to resolve some contract disputes. Also, partnering has been
employed (primarily in construction contracts) with some success in terms
of time savings and the elimination of protracted litigation. An excellent
Reclamation publication, Partnering: A New Concept for Attaining
Construction Goals, is available from the Reclamation Service Center (D-
4300).

Disputes between Reclamation and other entities (e.g., water users, tribes,
environmental groups, other Federal, State, or municipal agencies, etc.)
have been managed in many different ways over the years. Generally,
agency decisions have moved from being unilateral to including greater
public involvement to seeking collaborative (often multiparty)
decisionmaking. Gail Bingham's report, Seeking Solutions: Alternative
Dispute Resolution and Western Water Issues, includes several examples
of Federal participation in consensus decisionmaking processes. Her
report is available from D-4300.

The main purposes of this guidebook are to help Reclamation managers
and key staff determine what approach may be best in a given conflict or
dispute and to provide guidelines for using and evaluating partnering,
facilitated negotiations, and mediation processes more effectively.

What Is Interest-Based Negotiating?

Interest-based
negotiating addresses
each party’s interests so
parties work together to
meet as many interests
as possible.

Interest-based negotiating (IBN) is the very heart of partnering, facilitated
negotiations, and mediation. IBN is a negotiating process that focuses on
mutual gains.

Interest-based negotiating differs from “win-lose” negotiating in that it
requires the parties to (1) make a determined effort to understand the
needs and interests of the other parties, (2) negotiate in good faith, (3) put
al information on the table (as opposed to withholding data for unilateral
purposes—as is often done in positional bargaining), and (4) work
together to create resolutions that will bring the highest possible degree of
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mutual gain to the parties. Interest-based negotiating (also called
interest-based bargaining, win-win, or mutual gains) has the following
characteristics:

>

>

>

>

>

Focuses on present and future, not the past.
Focuses on interests and needs, not positions (one party’ s solution).

Supplies a better communication method (process requires each
participant to seek first to understand then to be understood).

Provides aforum for equal consideration of everyone's point of view.

Maintains confidentiality—only information all the parties agree to
make available can be shared with others.

Offers a mutual-gains approach that is more cooperative than
competitive.

Allows open discussion which expands mutual interests and options.

Has the goal of finding the most possible for every stakeholder. Interest-based negotiating
focuses on solving the
problem—it avoids finger-

Requires candor, good faith, cooperation and trust (if trust is not o :
pointing and blaming.

present, requires exploration/agreements on how trust can be built or
rebuilt).

Enhances ongoing relationships as parties mutually shape their future
together.

Involves attempting to meet as many of everyone's needs as possible,
thereby ensuring more inclusive approaches.

Provides a safe, respectful environment for moving from emotional to
rational thinking

Focuses on issues, concerns, and problemsolving; avoids finger
pointing and blaming.
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Other terms for interest-based negotiating:

cooperative decisionmaking

collaborative decisionmaking

collaborative agreement-seeking processes environmental conflict resolution
collaborative consensus-based forums consensus building

consensus-based processes
shared decisionmaking
negotiated processes
mediated negotiation

joint decisionmaking
environmental mediation
multiparty negotiations
mediated problemsolving

The interest-based negotiating process

Interest-based negotiating has three phases: prenegotiation or convening,
negotiation, and implementation. The following steps summarize the
process:

Prenegotiation
(convening)

Negotiation

1.

Discussing and agreeing on ground rules, responsibilities, and who
should be included.

Clarifying the conflict and/or problem, and specifying what
outcomes are desired;

Delineating interests (needs and desires) and issues of each party,
the organization, and the taxpayers (what problems need to be
solved and why).

Examining relevant data and looking at the spectrum of
perspectives (seeing through others eyes).

Looking for overlapping interests and areas of agreement.
Generating options to meet mutual and separate interests and
create mutual gains (creative brainstorming for a period of time
without commitment or criticizing).

Setting up resolution (“test”) criteria to evaluate options.

Selecting/creatively combining mutually beneficial options by
consensus (all can live with, all can support).

2-12
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9. Writing/signing consensus agreement, including provisions for
monitoring/followup, a dispute resolution process for future l Implementation !l
disagreements, and—if appropriate—sunset or renegotiation dates.

10. Carrying out provisions of the agreement.

How Is Interest-Based Negotiating Different?

Traditionally, negotiating has been a power-based (I win-you lose)
process. In Reclamation, for example, lawsuits are sometimes threatened
by outside entities (such as water users or environmental groups). A
lawsuit that continues will eventually end in adecision by ajudge:
typically, one side wins, the other loses (win-lose).

Another time-honored form of settling disputesis the “rights-based”
approach. Inthis model, each party negotiates from the position that it is
legally right and deserves to win and that the other party iswrong and
deservesto lose. Such cases are either settled through negotiating a
compromise (usually because that is less costly than litigating) or going to
court. Like power-based negotiations, rights-based negotiating is also a
positional, win-lose approach to conflict.

Interest-based negotiating differs fundamentally from power-, positional-,
or rights-based negotiations by replacing win-lose with a mutual gains
orientation (also called win-win). In this concept, the parties seek
common ground and work together to find options and solutions that will
meet as many interests (needs) of everyone as possible. Conflicting
parties work together to craft a consensus solution: one acceptable to all,
committed to by all, supported by al. For this reason, interest-based
negotiating is also referred to as consensus decisionmaking.
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f

INTEREST-BASED NEGOTIATING EXAMPLE

Lori and Jim were not getting along well at work. In fact, they were so angry with each other that
their conflict was beginning to affect their productivity. Others had begun to notice the dispute and
were spending time talking about the “Lori and Jim thing.”

Lori and Jim were purchasing agents at the same grade level for several years until Lori was
promoted to a “special accounts” purchasing agent position at one grade level higher. The trouble
began shortly after Lori’'s promotion—when Jim complained to their mutual supervisor (in Lori's
presence) that Lori was “getting into my work papers when I’'m not there and trying to make me look
bad.” He went on to emphatically state, “Lori should mind her own business and stay out of my
work area!” Lori replied, “If you would get your work done on time, there would be no reason for me
or anyone to be in your work area when you're not there. As far as I'm concerned, you're not a
team player, and I'm not ever going out of my way again to help you do your work!”

The supervisor, Ms. Banuelos, asked them to cool down and come to her office to discuss matters
the next day. The discussion started out calmly enough but quickly degenerated into shouting and
name calling. Ms. Banuelos asked Jim and Lori to return to their separate work areas and to “stay
out of each other’s way” until she could figure out a way to defuse the conflict. She then called a
mediator from the Human Resources Office and asked for help. The mediator asked about the
conflict issues and then said he would help if Lori and Jim agreed to participate in mediation
voluntarily. After an explanation by the mediator, both agreed.

During the mediation sessions, it became clear that the position taken by both was that they wanted
nothing to do with each other, period. In working through the process, however, the interests of
both were identified:

Jim’s interests: Lori's interests:

= t0 be respected > to be respected

= to contribute to the team > to contribute to the team

= to acquire skills for promotion > to help others when she had down time
= t0 be viewed as self-sufficient > to utilize as many of her skills as possible
= to be seen as Lori's equal > to make sure she was always busy

When these interests were compared, both saw that some were the same, some overlapped, and
some were clearly different. The mediator then helped Lori and Jim brainstorm ways to meet as
many of both of their interests as possible (a mutual gains approach). They eventually agreed that
since Jim’s workload was constant and overwhelming much of the time, Lori would help him catch
up when her more cyclical workload produced downtime. Lori also agreed to help Jim develop
some of the skills she had acquired in her new position so he would become more promotable.
Both agreed that working together in that manner would help the team and promote the
organization’s mission—while also helping each of them meet their individual interests. The
mediator wrote up the interest-based agreement crafted mutually by Jim and Lori, and they signed
it to show their good faith and commitment to its provisions.
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The chart below illustrates some of the mgjor differences between
traditional negotiating (win-lose) and interest-based negotiating (win-

win).

TRADITIONAL NEGOTIATIONS

INTEREST-BASED NEGOTIATIONS

independent
divisive
objective is victory (win-lose)
style is adversarial
result is compromise
characterized by combativeness
debate issues
guarded communication
offers threats
proposes single solution
engages in conflict
adversaries
insist on their position
limit information strategically

relationships strained or destroyed

interdependent
synergistic
objective is mutual gains (win-win)
style is collaborative
result is consensus
characterized by mutual problemsolving
solve problems
open idea generation
explores interests and needs
examines alternatives for mutual gain
manages conflict
collaborators
no prejudgment
full exchange of information

relationships enhanced

Please note that interested-based negotiating is not the answer to every
conflict. If adispute must be settled by power or rights, leaving no basis
for consideration of interests and mutual problemsolving, the IBN
approach will not be appropriate. Nor will IBN be appropriate if:

(a) fundamental questions of law or constitutionality (legal principles)
must be determined or (b) deeply held values are so divergent that any
type of conflict prevention, management, or resolution approach simply is
not feasible. Also, a consensus-building processis unlikely to work if one
or more parties are not ready to settle, their interests are too far apart to
reconcile, the people involved (the neutral professional or the parties) are
inexperienced and make mistakes, or legal requirements are at odds with
the preferred solution.
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Prerequisites

Using the interest-based negotiating method of conflict management
effectively has several prerequisites:

1. The parties must understand the IBN process and view it as amore
effective way of working out differences and solving problems. |If
they do not, they must be educated in what the processis, how it
works, and how to prepare for it.

2. All parties must be willing to engage in amutual gains approach
and willing to leave “there’ s only one solution that will work”
thinking behind them.

3. The parties must prepare in advance of sessions. Thisincludes
clarifying their own (and/or their constituency’s) issues (problems
which need solving) and interests (concerns, needs, fears, and
desiresrelated to an issue) and coming to the table prepared to talk
about why each issue is important, why each issue has been a
problem, and what information can be gathered or shared that is
relevant to solving the problem.

4. The parties must be willing to engage in good faith—that is, they
must be willing to share all relevant information, commit to and
stick with the process, and commit to all consensus agreements
reached in the process.

In the absence of any of these prerequisites, interest-based negotiating
probably should not be attempted because it is very unlikely to have
productive, long-lasting results.

Reconciliation of divergent interests

The essence of consensus-based negotiations is reconciliation of the
interests of the affected and participating parties. As previously stated,
interests are needs, desires, concerns, and fears—the tangible items that
underlie peopl€’ s positions (what they specifically want). Reconciling
ostensibly incompatible interestsis not easy. It involves probing and
examining concerns, performing detailed data analysis, devising creative
solutions, and making trade-offs and concessions among competing
interests.

2-16
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Reconciling differences also involves the willingness of all participants to
look for ways to meet everyone' s interests—not just their own.

Remember we wrote earlier of the “mutual gains’ approach to
problemsolving? Mutual gainsin the interest-based context means every
participant listens to the concerns and desires of the others, seeks the ideas
of the others, offers hissher own ideas, and tries to build on all the ideas to
create options that will meet as many of everyone's interests as possible.
For stakeholders who have previously negotiated only in a“win-lose”
mode, working for mutual gain will require a transformation— a new
mindset. However, once participants see positive results on even minor
issues, their skepticism and reservations about the interest-based process
will recede considerably. With interest-based negotiation experience,
most stakeholders will begin to suggest alternatives that meet some needs
and interests of the other parties as well as their own.

How Does Interest-Based Negotiating Relate to Partnering,
Facilitated Negotiations, and Mediation?

In the context of Reclamation’s conflict management work, the interest-
based negotiating process is used extensively in partnering, facilitated
negotiations, and mediation. IBN is, in fact, the cornerstone of these
three methods—even though, as we shall see, each of the methods is used

IBN was pioneered by
Roger Fisher and William
Ury in their ground-

for somewhat different though overlapping purposes. In basic terms, breaking 1981 book
partnering is used when an ongoing relationship involving mutual Getting to Yes: Negotia-
interestsis anticipated (e.g., construction contractor and Reclamation, ting Agreement Without
unions and Reclamation management, or Reclamation and other entities Giving In.

forming a study/planning group); facilitated negotiations may be
appropriate when there are multiple parties with overlapping interests and
avoiding litigation is preferred; and mediation may be appropriate when
the parties (any number) have reached impasse but are willing to attempt
resolution with the help of a mediator.

Note that partnering, facilitated negotiations, and mediation are not totally
separate and discrete from each other. Since each is part of the conflict
management continuum, keep in mind that:

> The stage of agiven conflict will determine which process may be
appropriate

> One process may lead into another (e.g., partnering may move to
mediation if an impasse is reached)
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> Since interest-based negotiating is the basis for partnering,
facilitated negotiations and mediation, the three overlap greatly
and have more commonality than differences

Partnering, facilitated negotiations, and mediation will be discussed in
detail in chapters 4, 5, and 6, respectively.

2-18 August 1998



Assessing Conflict and Designing the Process
(Convening)

How do You Determine Whether a Consensus Approach
IS Appropriate?
Although this guidebook contains information about a broad spectrum of
available conflict management processes, the focus is on three interest-
based approaches: partnering (for prevention of disputes), facilitated
negotiations (for multiparty problemsolving), and mediation (for
resolution of impasse issues). These three approaches to conflict
management are al “consensus’ processes—that is, the objective in each

isto gain consensus on all significant issues.

Some other processes on the conflict management spectrum are methods
for resolving conflicts but are not consensus processes—arbitration and
rent-a-judge are examples of nonconsensus dispute resolution processes
where someone other than the disputants determines the outcome of their

conflict.

Animportant initial step in conflict management is determining what
approach has potential for good outcomes in a given conflict. Many
potential conflicts can be prevented through effective use of the partnering
approach (see chapter 5). When partnering fails to produce agreement on
fundamental issues, or when partnering is not appropriate because of the

temporary nature of the problem or issues (or for other
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reasons), another conflict management method may be appropriate. Let's
look at how to determine whether a consensus process may be appropri-
ate.

First considerations

A consensus process may A consensus process is likely to fail or be of limited value unless all the

fail unless all parties affected parties can be involved in and agree to participate. Thisisthe

participate. most important consideration in the analysis of the conflict. 1n addition,
most of the following characteristics should be present in the conflict
before you look further at the possibility of using a consensus process:

» Creative solutions, unlikely to be available in formal adjudications,
may provide the best outcome.

. _ » Resolution of the dispute is possible and will not set an unacceptable
Disputes are unsuitable

for a consensus process if precedent.

they require a legal

interpretation available » The outcome is genuinely in doubt. Conflicting interests make

only by a court decision. development or enforcement of a Reclamation-derived policy or
decision difficult, if not impossible, without stakeholder involvement
and support.

» Theissues are identifiable and negotiable. The issues have been
sufficiently developed so that the parties are reasonably informed and
willing to negotiate.

» Thelikelihood of lengthy, expensive litigation of uncertain outcomeis
high if the parties are unable to reach a mutually crafted resolution.

» The potential for impasse in atraditional, formal setting is high
because of poor communication or a history of ill will among parties,
conflicts within parties, or technical complexity.

» Reclamation decisionmakers and all other affected parties are willing
to use the process.
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Second considerations

If you determine that some form of consensus building may be
appropriate, the following questions should be addressed before any
action is taken to convene a consensus proceeding:

1.

Are the stakehol ders knowledgeable about conflict management
processes? Although it may not be necessary in al casesfor the
parties to be knowledgeabl e about the process, the effectiveness of
Reclamation’s conflict management efforts may be enhanced by
inviting other stakeholders to participate in Reclamation-sponsored
training on partnering, facilitated negotiations, and mediation. Do
we have the commitment and resources to provide such training
when appropriate?

Have we or other Federal agencies used conflict management
processes successfully for similar disputes? Can lessons learned
be applied to an assessment for the present dispute? Past
successful conflict management events are an obvious benefit, and
past unsuccessful conflict management events may prove
instructive. Research shows that most parties to mediation or
other conflict management processes that were not successful in
resolving a specific dispute also felt that some benefit (usually in
better understanding why the other parties viewed issues
differently) was gained from participating in the process.

Can the issues in dispute be identified with sufficient clarity to
allow the parties to negotiate successfully—either between
themselves or with qualified assistance—a resolution of their
differences? Absolute clarity is not essential since those issues
thought to be clear often change in focus and importance after the
conflict management process has begun.

Do you know who the stakeholders are and, if not, isit likely you
will be able to identify the players early in the convening process?
An unidentified stakeholder (person, group, or organization) who
isnot included is a potential agreement buster. Central to this
determination is whether the problems to be solved are part of a
large arena (such as a watershed) with many affected parties or are
more localized with few stakeholders.

Do you know the spokespersons for each faction involved in a
conflict? Again, absolute knowledge is not critical to making a
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Specific examples of
consensus-building
processes related to water
issues, construction
contracts, and workplace
disputes are summarized
in “Appendix E, Case
Studies.”

10.

decision about which process to use, but some clarity is essentia
early in the convening process. Spokespersons can change or
evolve after the conflict management process is put into motion.

Do you have enough time and resources for the process to be
conducted? It takestime to do all the preliminary work necessary
to bring the parties together to conduct their negotiations. Time
requirements vary significantly but are not necessarily barriers to
using a consensus process. Deadlines can assist the parties
substantially in reaching resolution, if the minimum amount of
time needed to conduct an adequate assessment, convene the
process, and conduct negotiations is available. All consensus
processes need to have reasonable time lines established.

Do you suspect hidden issues are the real source of the dispute? It
is not uncommon for a party in a dispute to present one issue as
the basis of the disagreement when, in reality, there are other
concerns that are the real basis for the dispute. Planning for the
consensus-building proceeding should include sufficient time to
bring out underlying issues which may not be stated initially.

Are one or more parties obvioudly tiring of the conflict or
adversarial process? Finding out if they would be interested in
participating in a process which is less adversarial and more
collaborative iscritical.

Do the parties have a good relationship and level of trust on most
matters, but areal dispute over an issue has reared its ugly head?
Partnering, facilitated negotiations, and mediation processes are
particularly suited to building and maintaining good relations
between parties. However, even if the relationship and trust levels
are poor, the proceedings may be feasible if the parties understand
the collaborative nature of the process and are willing to
participate.

Has one or more of the parties suggested or recommended that a
conflict management or consensus process be used? Knowledge
about consensus processes is growing throughout the country, and
itislikely that other stakeholders will be aware of or suggest using
an interest-based process to solve mutual problems or to prevent or
resolve a dispute.

3-4
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Convening Elements

As mentioned in chapter 2, consensus-building negotiations have three
phases. convening, negotiation, and implementation. If analysis of the
factors specified above indicates that a consensus proceeding may be
feasible, decisions on the following should be made:

» Who will suggest the process, contact other parties, explain the
consensus process, and persuade them to participate?

» Who will be invited to participate? Will it be worthwhile to proceed if

one of the significant stakeholders declines to participate?
» How will the objectives of the negotiations be defined?
» What will the scope of issues include?

» Where, when, and under whose auspices will the meetings be
conducted?

» Who will chair or mediate the negotiation sessions?

» Will meetings be open or closed—and to whom? How will we meet
the requirements of the Federal Advisory Committee Act (FACA—
reprinted in appendix D), the Freedom of Information Act, and other
legal imperatives that may require a given dispute to be resolved in a
public forum?

» What deadlines will be set, if any?
» What other ground rules will be established?

» Isawritten agreement on the items above needed before the parties
begin the negotiations process?

Assuring workable answers to each of these questionsis critical in the
convening process since there is a direct connection between the design
(convening/prenegotiation analysis and activities) of the process and the
opportunity it provides each party to gain something of value from
participating.

Experience at the
Environmental Protection
Agency indicates that
FACA does not inhibit the
use of consensus-based
processes.
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Experience has shown that the convening phase is sometimes as time-
consuming as actual negotiation proceedings—usually requiring from a
few days (few parties and issues) to many months (many parties and
complex issues).

Who Should Perform the Work?

Carefully designed consensus-building processes can bring increased
problemsolving flexibility to public agencies while still holding the
negotiated solution to appropriate legal and regulatory standards. A
critical question, therefore, iswho will perform the convening work. For
The person who performs . . . o .
the prenegotiation work is some offices in Reclamation, a significant part of the prenegotiation phase
often called the convener. May be capably conducted by in-house staff—aided, perhaps, by interna
The organization that ADR Consultants and/or the Bureau Dispute Resolution Specialist
sponsors the consensus (BDRS, D-4300). For other offices with less experience in consensus
process is also often ; ; . ; ; . ;
problemsolving, or insufficient time available, obtaining the services of a
referred to as the ce . _ .
convener. qualified neutral (or more than one if the conflict involves a substantial
number of parties) to perform some or al of the convening analysis and
activities may be the best course. Another approach would be to meet
with your internal ADR Consultant and/or the Bureau Dispute Resolution
Specialist and talk about what convening options are available. These
specialists have significant ADR training and experience as well as
contacts with conflict management practitioners both inside and outside
the Federal establishment.

Another possible approach is to hire a qualified, subject-matter
knowledgeable ADR practitioner for an initial consultation to discuss the
conflict and ask for recommendations. The appropriate internal ADR
Consultant and/or the Bureau Dispute Resolution Specialist should, when
possible, be involved in meetings with this practitioner to assure that all
relevant information regarding both substance and processis considered in
the context of past and ongoing Reclamation ADR efforts. Also, itis
important to inform the Bureau Dispute Resolution Specialist strictly for
agency tracking purposes.

The bottom line is this: if you're confident you have enough credibility
with the known stakeholders and enough knowledge of consensus-
building processes to conduct the prenegotiation phase, forge ahead with
help from Reclamation ADR people. If not, make arrangements to have a
professional neutral assist you with some or all of the process. See
“Chapter 7, Selecting Neutrals,” for more information.
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A final note on who should conduct the convening phase: the convener
does not have to be the same person who facilitates or mediates the actual
consensus meetings. In practice, it often is the same person (especialy if
you've hired a non-Reclamation practitioner). However, if the convener
has not been able to establish good rapport with most of the stakeholders,
it may be prudent to arrange for someone el se to conduct the consensus-
building meetings.

Which Process to Use?

We are focusing on three proven approaches in this guidebook—
partnering, facilitated negotiations, and mediation—all consensus,
interest-based problemsolving processes. We are presenting them here as
discrete methods, but, in practice, the approach designed for a particular
conflict may utilize elements of two or of all three approaches. A
consensus approach that starts out as partnering or facilitated negotiations
may evolve into mediation if a significant impasse occurs. Also, parties
and issues may change over time as the process devel ops.

Nonetheless, there are general guidelines for determining when a
particular consensus conflict management approach is appropriate. The
information gathered in the convening phase will serve as the foundation
for applying these guidelines.

Partnering

Partnering (chapter 4) may be appropriate when:

» The parties recognize they all have an ongoing stake in future policy,
program, and operational decisions.

» They have an overlap of, and mutual interests in, outcomes.

» They consider their ongoing relationship to be important to the overall
achievement of shared goals and objectives (labor-management issues,
construction contracts, and basinwide planning groups typically meet
these stipulations).

Accordingly, the parties may be motivated to avoid future conflict by
collaborative, consensus-based problemsolving. Partnering may also be
appropriate to such long-term efforts as watershed development plans,
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ongoing interdependent relationships between Reclamation offices, or

ongoing collaborative efforts between Reclamation and an outside entity

or organization.

Facilitated negotiations

Facilitated negotiations (chapter 5) may be appropriate when:

» The parties are willing to work toward a solution al can support but
recognize that a structured process and a facilitator acceptable to
everyone are necessary to move the group effectively through the

problemsolving process.

» Fundamental questions of law or constitutionality are not at issue (if
they are, the dispute may more properly be settled in court).

» The parties do not have trust issues so serious that any form of
cooperation isimpossible.

» The parties do not have deeply held values that are so divergent that
any type of consensus approach is not feasible.

Mediation

M ediation (chapter 6) may be appropriate when:

» Communication between the parties has broken down or an impasse
has been reached.

» Suspicion and/or personality clashes have devel oped.
» The conflict management process needs to be changed.

» There are significant issuesin dispute.

» Legal standards are fairly clear, and neither party needs, wants, or
insists on judicial clarification.

» Both parties desire to have a hand in crafting an agreement that will
end the impasse.
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Mutual design of, or agreement on, a consensus-based approach that fits
the circumstance of the conflict is the primary concern. Flexibility of the
parties to consider changes in the process when necessary is also a key
element in successful conflict management.
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The Benefits of Partnering

Partnering is a method which allows people to manage conflict effectively
when they are engaged in a project or have an ongoing relationship with
some overlapping interests. In Reclamation, partnering is used
successfully on construction projects, with union-management groups,
and, to some extent, in water resource management where the partners are

Reclamation and other Federal, State and/or private organizations.

Traditionally, construction contractors and the employing government
agency have viewed their relationship as competitive, tenuous, and
adversarial. In essence, they viewed their counterparts with suspicion—
rather like two travelers headed for the same destination, each with a map,

who refuse to compare their maps or work together to find the best route!

Partnering began in the construction industry but has been expanded and
used whenever diverse individuals or groups of individuals need to come

together on a project or to solve mutual problems on an ongoing basis.
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Reclamation Acquisition

Reclamation’s partnering definition: Regulations encourage the use

Partnering: a long-term commitment between two or more
organizations for the purpose of achieving specific business

of partnering by stating:
“Reclamation promotes voluntary

objectives by maximizing the effectiveness of each participant’s partnering in the administration of
resources. This requires changing traditional relationships to a construction contracts, or in other

shared culture without regard to organizational boundaries. The
relationship is based upon trust, dedication to common goals, and
an understanding of each other’s individual expectations and

types of contracts for which the
Contracting Officer determines

values. Expected benefits include improved efficiency and cost thereisaneed.” In addition,
effectiveness, increased opportunity for innovation, and continuous National Performance Review
improvement of quality of services and outcomes. objectives strongly encourage

partnering between Federal
agencies and their constituencies.

Union-management partnering efforts are authorized by Executive

Order 12871. Both construction contract and union-management
partnering operate within the spirit and principles of the ADR Act of

1996.

In recent years, aform of partnering in natural resource management has
emerged as agencies, water users, recreationists, environmental groups,
and others seek to solve problems consensually and resolve conflicts more
effectively.

In fact, the use of partnering hasincreased dramatically in the past
decade, primarily because it has many potential benefits. Partnering:

» Establishes mutual goals and objectives, and thus avoids the “us
versus them” mentality.

» Buildstrust and encourages open communication.

» Helps eliminate surprises through early and increased communication.
» Enables the parties to anticipate and resolve problems.

» Avoids disputes through informal conflict management procedures.
» Avoids litigation through the use of aternative dispute resolution.

» Reduces paperwork by concentrating on mutual gains rather than “case
building.”

4-2
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» Reduces the time and cost of meeting contract requirements.

» Reduces administration and oversight through regular meetings of the
partners.

» Improves morale and promotes professionalism.

» Generates harmonious business relations through application of Partnering focuses on the
mutual, interest-based problemsolving (consensus) procedures. mutual interests of the
parties, thus forming

» Focuses on the mutual interests of the parties, thus forming a common common ground for

ground for effective collaboration. effective collaboration.

In short, partnering isaway of unifying all the parties or stakeholders into
ateam. Partnering establishes working relationships among the stake-
holders which include communication and commitment to the job and
each other. The process also promotes trust, teamwork, and cooperation.

Partnering is desirable for its many potential benefits, yet successin
persuading parties to use this method requires making clear that
partneringis not:

Mandatory

Unilaterally implemented

A cureal

Successful without commitment

A waiver of the parties’ contractual or lega rights
Inconsistent with any acquisition-related statute or regulation
Contrary to the government’ s business interests

YYVYVYYYY

When to Use Partnering

Partnering encourages the partners to recognize common interests and
establish trust from the outset. This requires that team members undergo
achange in mind set—from traditional adversarial thinking to the idea
that more of everyone's interests can be met through cooperation and
group problemsolving.

One of the major goals of partnering is to resolve disputes by consensus.
Thus, when deciding whether to use partnering, it isimportant to know if
the parties involved have a history of distrust, noncooperativeness,
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inability to resolve matters early on, and/or significant litigation or
adjudicatory escalation. If these things are mostly true—and if the parties
are willing to try a different approach with potential to save time, money,
and aggravation—it may be time to introduce the idea of partnering. In
introducing the concept, it should be made clear that parties must
explicitly agree to forego adversarial relationships to the greatest extent
possible. It must also be understood that partnering involves achangein
attitude and perspective between the parties involved by moving the
parties from the traditional adversarial relationship to a collaborative
relationship.

If the parties agree that something must be done to resolve differences
earlier and less expensively, and they are willing to try the cooperative,
interest-based process of partnering, you are ready to get started.

Steps of Partnering

Normally there are five main steps to partnering:

Planning

Implementation

Working through the process
Evaluation

Adjustment

YYVvYVYYy

Let'slook at thefirst threein order. Evauation and adjustment will be
addressed together later in this chapter.

Planning Partnering

Before planning can
begin, the support of top
management and/or
authorizing individuals
from each of the stake-

holders must be obtained.

Obtaining support from top management often requires “champions’ to
promote the benefits of partnering. Planning is done by everyone needed
to make partnering happen—a representative of each stakeholder,
facilitators familiar with partnering, and perhaps others. In the planning
phase you usually need to:

» Commit to partnering (all stakeholders).

» Schedule aworkshop or meeting at the beginning of the effort.
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» Lay groundwork at the workshop to gain commitment to an Professional outside

implementation plan. The concept of mutual gains should be facilitators with expertise
discussed, as well as the differences between traditional adversarial in organizational
methods and cooperative partnering methods. (These differences are development, group
often made clear through discussion of a chart similar to the onein _dynamics, communica-
chapter 2 which contrasts traditional negotiating with interest-based tions, team building, and

. partnering can add great
negotiating.) value to the workshop.

Implementing Partnering

In implementation, participants must develop an overview knowledge of
partnering concepts, practices, and pitfalls. They also must develop skills
in team and trust building, problemsolving, consensus decisionmaking,
and conflict resolution—as well as the recognition that partnering creates
better understanding and communication.

Participants should formulate a partnering charter, usually prepared near
the end of theinitial workshop. The charter should include:

» A mission statement and overall goals of the partnership and strategies
for accomplishing the mission and achieving the goals. All the
participants define their mutual self-interests; in those areas where
there are agreements, the goals become part of the partnering charter.

» A processto clarify and resolve issues; thisis greatly aided by
establishing regular meetings with agreed-upon agendas and protocol.
(Meeting provisions also normally specify an even number of
representatives from each partner attend whenever possible.)

» A rapid response strategy. Immediate communications and collabor-
ative decisionmaking can prevent problems from growing into major
conflicts. Rapid response may save time and money and may prevent
escalation of small concernsinto large issues.

» A process to evaluate success on an ongoing basis; this should include
how and when the stakeholders jointly evaluate progressin achieving
the goals of the charter. Developing such an evaluation process allows
the plan to proceed as everyone intends.
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Sample partnering charters are reprinted in “ Appendix F, Sample
Materias.”

Writing the Charter

As stated earlier, the charter or agreement is developed jointly by the partners at the initial
meeting. It serves as the blueprint for partnering success and normally addresses:

The partnering mission statement
An action plan for solving problems as they arise

The definition of—and method for reaching—consensus

>
>
> The problemsolving process that will be used
>
>

The ADR process to be used should impasse occur

Working Through the Partnering Process

Champions are persons
who are capable of
influencing others to take
action and provide
support. They are more
than just figureheads. The
role of champions in
initiating and energizing
the partnering process,
and implementing the
agreements developed at
the initial meeting, is
absolutely vital.

1.

There are four actions that are generally considered necessary for
partnering to survive and thrive:

The partnering principals (those at the operational level working
together) must follow the principles and processes agreed upon
during the workshop and contained in the partnering charter. Only
when each partner sees the other can be counted upon to follow the
agreement and honor the process can trust be established— and
trust is the cornerstone of partnering. Without trust, thereis no
teamwork—no true collaborative effort—and partnering will fail.
With trust (earned by keeping commitments), teamwork and
collaboration flourish.

Champions (within each partner) must stay actively involved.

All partners must strive for continuous open communication. As
stated, keeping commitments builds trust; an essential aspect of
keeping commitments is open, honest, and timely communication.
Face-to-face communication is preferable but not always feasible.
When not feasible, communicating frequently by other meansis
necessary. Remember, commitment and communication build
trust, and trust enhances teamwork and effective working
relationships. Strong relationships may be needed when
unanticipated hurdles arise to challenge the partners.

4-6
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4. ldentifying problems—followed by timely, joint problem-
solving—will ensure progress toward the goals and objectives for
which partnering was established.

Adhering to these actions will go along way toward achieving successful
partnering.

Ingredients for Partnering Success

Asyou may have aready gathered, many factors contribute to the success
of partnering. These include the following characteristics:

» All seek win-win solutions.
» Differences are settled before they become disputes.

» Strong value is placed on long-term relationships.

A neutral facilitator may
make your partnering
meetings more
successful.

» Trust and openness are norms.

» An environment for mutual gain exists.

» All parties are encouraged to openly address any problem.

» All principals understand exploiting each other benefits no one.

» Innovation is encouraged.

» Each partner is aware of others needs, concerns, and objectivesand is
interested in helping his/her partners achieve them.

Barriers to successful partnering

Stumbling blocks to effective partnering include, but are not limited to,
the following:

» Failureto gain top level commitment at the outset.

» Leaving out, or ineffectively carrying out, any of the planning or
implementation steps outlined above.
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Failure to treat partners
with respect and as equals
can sabotage partnering
effectiveness.

» Maintaining a win-lose perspective (by any partner).
» Blaming others for problems or holding grudges.

» Ignoring grievances or concerns, or discounting them as irrelevant or
irrational.

» Arguing positions or beliefs, rather than using the interest-based
process.

» Sabotaging trust by saying one thing while conveying something quite
different through nonverbal behavior.

» Failing to disclose pertinent information during joint problemsolving.
» Failing to treat partners with respect and as equals.
» Not keeping any commitment you’ ve made to the partners.

Most items on the list above are self-evident, but using them as a checklist
to keep on track may prove prudent.

Evaluation and Adjustment

The remaining two stepsto launching partnering are evaluation and
adjustment. Evaluation is a continuous process that should be visited at
every partnership meeting to measure progress toward established goals
and toward the desired conduct and business relationship between the
parties. Frank discussions about the degree of trust, honesty, openness,
cooperation, and commitment to mutual gains should take place regularly.
At the regular meetings, or at least quarterly, the following should be
asked to evaluate progress:

» Have established time lines and target dates been met? (If not, what
happened, what |essons can we learn, and how do we improve our
partnering performance?)

» Have we had a positive impact on accomplishing established goals?

» Hasllitigation (or grievances and arbitration in the labor-management
context) been avoided?
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» Has face-to-face communication increased? If not, how can we
accomplish that?

» Have most issues been resolved at the lowest working level? Where
they were not, what could have been done to keep them from
escalating?

» How well has our decisionmaking process worked? Do we need to
change anything about the process?

» Have we developed, maintained, and improved team morale? What
can be done to improve communication and trust between the
partners?

» Have our partnering efforts been cost effective? How can we improve
efficiency without reducing the quality of our efforts?

Discussion around these evaluation questions should be summarized and
made available for review each time evaluation is done. This will
facilitate tracking over time and may preclude making some mistakes
more than once.

The other side of the evaluation coin is adjustment. Adjustment isalso a
continuous process, tied inextricably to evaluation. Without candid
evaluation by the involved partners and their constituencies, effectiveness
of the partnering effort will not improve. Evaluation isthe key to
determining what aspects of the partnership are successful and what
aspects need change or improvement. By the same token, if adjustments
are not made based on the evaluation findings, evaluation becomes
meaningless, and the partnering effort probably will not be successful.
Collaborative working relationships are not easy for everyone, but they
are possible for al who will work together to solve problems and resolve
issues as an effective aternative to traditional adversarial relationships.

Dispute Review Board - A Process for Dispute Prevention

The use of Dispute Review Boards has gained considerable prominencein
recent years in the construction industry and, therefore, this guidebook
would not be complete without considering its relationship to partnering
and conflict management. While partnering is primarily considered a

and Resolution
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method of preventing disputes, the Dispute Review Board processis used
for both preventing and resolving disputes. Some organizations use both
partnering and the Dispute Review Board process on construction
projects.

A Dispute Review Board is a panel of three experienced, respected, and
impartial reviewers. The board is organized before construction begins
and meets at the job site periodically. Dispute Review Board members
are provided with the contract plans and specifications, become familiar
with the project procedures and the participants, and are kept abreast of
job progress and developments. The Dispute Review Board meets with
the owner and contractor representatives during regular site visits and
encourages the resolution of disputes at the job level.

When any dispute flowing from the contract or the work cannot be
resolved by the parties, it isreferred to the Dispute Review Board. The
board review includes a hearing at which each party explainsits position
and answers questions from the other party and the Dispute Review
Board. In arriving at arecommended resolution, the Dispute Review
Board considers the relevant contract documents, correspondence, other
documentation, and the particular circumstances of the dispute.

The board’ s output consists of awritten, nonbinding recommendation for
resolution of the dispute. The report normally includes an explanation of
the board’ s evaluation of the facts and reasoning.

Summary of Dispute Review Board responsibilities:

Visit the site periodically.

Keep abreast of job activities and developments.

Encourage the resolution of disputes by the parties.

When a dispute is referred to the Dispute Review Board, conduct a hearing,

complete deliberations, and prepare a written recommendation.

Essential Elements of Dispute Review Boards

The success of the Dispute Review Board process can be ascribed to a
number of features which are not usually found in other ADR concepts.
The following elements contribute to the success of Dispute Review
Boards:

4-10
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» All three members of the Dispute Review Board are neutral and
subject to the approval of both parties.

» All members sign a three-party agreement obligating them to serve
both parties equally and fairly.

» The fees and expenses of the Dispute Review Board members are
shared equally by the parties.

» The Dispute Review Board is organized when work begins, before
there are any disputes.

» Either party can refer a dispute to the Dispute Review Board.

» Aninformal but comprehensive hearing is convened promptly when a
dispute is referred to the Dispute Review Board.

» The written recommendations of the Dispute Review Board are not
binding on either party but are admissible as evidence, to the extent
permitted by law, in case of later arbitration or litigation.

Benefits of Dispute Review Boards

Use of Dispute Review Boards provides benefits to all participantsin the
construction process and to the project. These benefits accrue in terms of
both prevention and resolution of disputes.

The very existence of Dispute Review Boards tends to promote agreement
on matters by the parties for several reasons. Parties are encouraged to
identify, evaluate, and deal with disputes in a prompt, businesslike
manner. At each meeting, the Dispute Review Board asks about any
potential disputes and requests a status report on all issues. The parties
remain focused on resolution while remaining aware of the board's
availability in the event of an impasse. Experience has shown that a
Dispute Review Board facilitates positive relations, open communication,
and the trust and cooperation associated with partnering.

When a dispute is referred to the Dispute Review Board, the board
provides the parties with an impartial forum and an informed and rational
basis for resolution. An additional benefit is the relative cost
effectiveness of the Dispute Review Board method
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compared with other ADR methods and with litigation. Cost savings may
actually begin with lower bids because fair contracting practices generally
result in lower bids.

Variations to the standard Dispute Review Board process are numerous.
Dispute Review Board can operate with only one member or up to five
members. When a number of separate contracts are related, there are
advantages to having a single Dispute Review Board member serve on
more than one board or to using the entire board on each contract.

How to Get Help on Partnering

Help for starting, exploring the idea of, or improving partnering is available from
the Bureau Dispute Resolution Specialist (BDRS, D-4300), Reclamation’s ADR
Consultants, Reclamation’s Labor Relations Officer (D-4200: for union-
management partnerships), or Manager, Acquisition and Assistance Management
Services (D-7800: for construction contract partnering). Each of them can provide
help directly, arrange for professional outside consultants to assist you, and act as
liaison with training personnel to help set up appropriate training.

An excellent reference document for partnering is the Reclamation publication
Partnering, available on request from the Bureau Dispute Resolution Specialist,
D-4300.
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Facilitated Negotiations

Benefits of Facilitated Negotiations

Facilitated negotiations are negotiations between parties—often multiple
parties—for the purpose of resolving differences, solving problems, and

reaching decisions by consensus.

When affected parties voluntarily agree to participate, facilitated

negotiations:

» Show that maximizing one party’ s benefits does not necessarily have

to be at the expense of other parties.

» Focus on creating joint gains while reducing losses for all parties.

» Promote creative solutions over merely slicing up and dividing a

limited “pie.”

» Help participants develop rational agreement options and compare and
contrast them with other options presented to—but not devel oped

jointly by—the group.

Facilitated negotiations
require the assistance of a
gualified facilitator who
runs the meetings, keeps
the parties focused,
guides them in the
process, enforces ground
rules, and takes notes.
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» Engage participants in a collaborative effort to find common ground
and create ways to address conflicting interests in a forum that
minimizes confrontation, assures examination of relevant data,
enhances mutual respect, and maximizes cooperation.

» Foster avoidance of protracted conflict and/or litigation.

» Areresults oriented and inclusive.

When to Use Facilitated Negotiations

Example A: A group of
stakeholders agrees to enter
into facilitated negotiations
to reach agreement on
endangered species
recovery issues in a specific
geographic area.

Example B: Two separate
Reclamation workgroups
with current disagreements
around roles and responsi-
bilities meet with a neutral
facilitator to resolve their
differences.

Facilitated negotiations generally work best when a particular issue brings
together parties with conflicting interests to work out agreements and
make consensus decisions. These types of situations may or may not be
long term, and it is often quite difficult to estimate the length of time
necessary to reach mutually acceptable agreements.

By contrast, partnering tends to work best for parties with an ongoing
relationship and clearly overlapping, continuing interests (e.g., unions/
Reclamation, project contractor/Reclamation, or affected parties/
Reclamation around a particular water distribution plan for the next
decade). However, partnering efforts often use a facilitated negotiations
process when disagreements occur.

Experience in the Federal sector suggests using facilitated negotiations
when the decision will

» Have a significant impact

» Affect some people more than others
» Impact avested interest or use

» Involve a controversial subject

» Need support for implementation

Because we are talking about consensus decisionmaking, it’s vital to
determine if any constraints (such as the FACA—see appendix D) would
limit any of the stakeholders from participating. Also, if it isnot clear
whether to propose facilitated negotiations, Reclamation offices may want
to check with other Reclamation offices or Federal agencies that have
worked on similar issues, obtain legal advice, ask the stakeholders, and/or
conduct focus groups. The bottom lineis: don't propose a collaborative/
consensus process like facilitated negotiations unless Reclamation clearly
supports (and can legally engage in) a consensus decision developed by

5-2
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the affected parties. Remember also that because Reclamation is one of
the affected parties, effective participation by Reclamation representatives
iscritical.

There are basically these four options for making decisions that affect
multiple parties.

1. Consult with affected entities (public involvement), then make
the decisions. This approach engages a broader base of thinking
on the issues and may be appropriate and sufficient in many cases.

2. Engage those affected in an interest-based consensus decision-
making process. This process could be more expensive initially
but offers joint ownership of the outcome, the prospect of more
creative solutions, fewer challenges down the road, and
establishment of a consensus process that may set a positive
pattern for future conflicts.

3. Letanadministrative authority (boards of appeals, courts,
legidlatures, etc.) make the decisions. This option almost always
has winners and losers—and has none of the benefits of mutual,
creative problemsolving—but may be appropriate when regulatory
interpretation or precedent is needed.

4. Engage in litigation and let the courts decide.

Getting Started With Facilitated Negotiations

Like partnering, consensus decisionmaking through the facilitated
negotiations process requires careful planning if it isto be successful. The
following steps—often called convening—are recommended.

1. Identify the affected parties and invite them or their
representatives to a meeting to discuss the facilitated negotiations
process. Thisisan extremely critical part of the planning process.
A significant stakeholder who is left out may thwart the best
efforts of the negotiations group by seeking an injunction or
otherwise derailing the process. A reluctant stakeholder may need
assurance that the proposed process is legitimate and truly
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collaborative and that consensus decisions will be honored. If one
or more significant stakeholders are unwilling to participate, the
group will have to decide if going forward isin their best interests.

The first meeting will not address conflicts or disputed issues but
will propose facilitated negotiations as a process to problemsolve
collaboratively and reach consensus decisions. Any limitations to
consensus decisions—such as laws or statutes which allow no
flexibilities—should be discussed at the meeting. In addition, the
initial discussion of ground rules normally takes place at this
meeting.

Determinejointly at the meeting whether the various parties
can sort out the issues sufficiently to negotiate consensus or
whether agreement can be reached to bring in a qualified neutral
third party to assist in the assessment of the conflict and
clarification of the issues at stake. Often athird party—who must
have no stake in the outcome—is necessary to gather, analyze, and
sort into issues the various data impacting the conflict. A neutral
may also be better at perceiving and objectively articulating the
interests (needs, desires, fears, concerns) of each stakeholder.

Deter mine at the meeting, through discussion, whether the
stakeholder s have sufficient process knowledge and skill to
engage effectively in facilitated negotiations. Possible assistance,
if needed, could include (as appropriate and agreed-upon)
coaching, training sessions in collaborative problemsolving and
consensus decisionmaking, and teambuilding (if the group expects
to be working together for a significant period of time). The
meeting could include presentation of agreement-building
principles such as those in the sidebar on page 5-5.

Inside or Outside?

Facilitators may be Reclamation or other Federal agency employees,

4. Get agreement on a
written plan to
proceed. The plan

staff members from another organization involved in the negotiations, or should include all the
a noninvolved professional third-party neutral (or neutrals) acceptable to items above that have
all parties. Whether the facilitator is from the inside (a part of one of the been agreed upon,

stakeholder organizations) or the outside is a matter for mutual decision
by the parties. In many cases, a competent inside facilitator can be

should clearly spell out

effective and very acceptable to everyone. When any stakeholder who isto do what, and
prefers an outside facilitator (usually because of a perception of bias or specify atimeline.
favoritism), procuring the services of a qualified outsider will almost For example, the first

always help move the negotiations back on course.

actual negotiations

5-4
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might take place after coaching, training, or team building (or
some combination) have taken place, after a neutral has been
selected to assess the conflicts/issues and facilitate the
negotiations, and after the facilitator has shared the results of the
assessment with the parties.

NOTE: For additional information on the planning/convening process,
see “Chapter 3, Assessing Conflict and Designing the Process
(Convening).”

Agreement-Building Principles From the Montana Consensus Council, 1997:

v/ Agree on the purpose. Participants should agree that building consensus offers the best
opportunity to resolve issues and construct a consensus decision.

v/ Ensure the process is inclusive. The process should include all affected persons (or their
representatives) and should acknowledge and respect the interests and viewpoints of others.

v/ Allow participants to design the process. Participants should define the issues and
objectives, set the agenda, and develop ground rules to govern the forum. Persons
knowledgeable about facilitated negotiations may be useful to the parties in adhering to this
principle.

v/ Encourage joint fact finding. Participants should assure each other of equal access to
information, build a common understanding of the issues in question, and gather and interpret
information together (as much as is practical). If agreed upon by all, a subject matter expert
may be employed to gather and analyze data for the group.

v Insist on accountability. Participants should be accountable to the ground rules, act in a
trustworthy fashion at all times, report to their constituents on a timely and responsible basis,
and keep the public and other decisionmakers informed of progress and accomplishments.

v Implement the agreement. Roles and responsibilities should be identified, commitment to
implement the agreement should be clarified, and monitoring and evaluation strategy should
be designed. Assure that the agreement has provision for resolving future disputes that may
arise in connection with implementation of the agreement.

v/ Rely on a facilitator or mediator. Rely on an impartial facilitator to assess the situation,
provide advice on process design, coordinate meetings, document agreement, and support
action. The facilitator may have the necessary training and qualifications to lead the group
through the mediation process should an impasse be reached. If not, select a mediator with
the requisite skills and experience in similar situations to help the group work through the
deadlock.
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Working Through the Facilitated Negotiations Process
Objectives of the negotiation sessions
The objectives for the negotiation session should be agreed upon by al
the participating stakeholders and posted or referred to at each session.
Negotiation sessions usually have three phases—opening, negotiating, and
closing. Objectives for each phase are shown below.
Opening

» |dentify issues, concerns, and interests.

» Exchange information and determine if adequate information is
available.

» Gather relevant data (possibly through a neutral fact finder).

» Improve communication and focus on common or compatible
interests.

Negotiating

» Listen and communicate rather than debate.

» Keep your congtituencies (or organization or chain of command)
informed.

» Explore and develop options.
» Develop criteriafor decisions.

» Try other conflict resolution [ADR] options (mediation, early neutral
evaluation, etc.) if impasse occurs.
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Closing
» Reach consensus agreement (all can live with, all can support).

» Write and sign the formal agreement.

Ingredients for Facilitated Negotiations Success

Although all the following are not necessary in every instance (several
apply to Reclamation conflicts with external entities but not to internal
negotiations), prerequisites for successful facilitated negotiations usually
include:

» Issuesthat are ripe for action, about which there is a sense of urgency.

» Careful conflict assessment (convening) to determine the dimensions
of the problem, who the stakeholders are, and whether some form of
facilitated negotiations may be an appropriate process to engage.

» Agreement of the participants on how the process will proceed and
who the facilitator(s) will be.

» Education (if needed) of the parties on participating effectively in an
interest-based, consensus negotiations process.

» Suspension of hostilities.

» Establishment of timeframes, target dates, and deadlines (this will
produce momentum and reduce inertia).

» A capable, energetic, and qualified convener and facilitator (this may
or may not be the same person or persons—the convener is generally
appointed by the initiating organization, but the facilitator is normally
selected by consensus of the participants).

» Sufficient time and resources.
» A workable number of participants (in large multiparty negotiations,

this may mean a limited number of representatives from each
stakeholder organization).
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» Political support for the consensus-agreement process.

» Agreement on publicity. The parties should agree early on in the

process whether information is to be made available to the public and
press, and—if so—what information and who will provideit. These
decisions should also be by consensus and should take into account
applicable laws, the level of public interest, and the surrounding
political climate.

Willingness of the stakeholders to listen carefully to each other, obtain
and examine relevant data, and look for options to meet as many
identified interests as possible.

The establishment of trust by good faith negotiating, improved
relationships over time, and commitment to observing agreed-upon
ground rules and procedures.

» A written consensus agreement (which meets legal requirements) on

resolution of the issues, including
> An agreement on how to resolve future disputes

> Good faith implementation of the resolution agreement

Barriers to Facilitated Negotiations Success

The goal of consensus
decisionmaking is an
agreement that is
consented to by all
participants. Of course,
full consent does not
mean that everyone must
be completely satisfied
with the final outcome; in
fact, total satisfaction is
rare. The decision must
be acceptable enough,
however, that all parties
can live with it and
support its
implementation.

Inattention to any of the applicable foregoing process steps or success
ingredients may lessen the effectiveness of facilitated negotiations.
Additional barriers could include:

1. Lack of commitment to the consensus process. Gaining consensus
is often time and labor intensive. If any stakeholder seeksto gain
information from the negotiations that will provide an edgein
anticipated litigation, the processis likely to fail. Good faith
participation is essential to viable consensual outcomes.

2. All stakeholders involved with or affected by potential outcomes
must be parties to the negotiations. If some parties are not
sufficiently organized or lack resources—and getting them to the
table cannot be done—the issues should probably not be addressed
in a collaborative agreement-seeking forum.

5-8
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3. Lack of support from—and commitment of sufficient resources
by—top management/decisionmakers in the participating
organizations will indicate that true commitment to the consensus
process is nonexistent. On the other hand, their support and
involvement in the process will signal to other parties that they
believe in collaborative decisionmaking and are willing to invest
considerable resources to support it.

4. Lack of consensus on the negotiation ground rules. If any one of
the parties sets the ground rules unilaterally, other parties may
suspect alack of commitment to the consensus process.

5. A perception by any participant that the facilitator is biased can —

d : L . : s The facilitator should be
0 serious injury to the process. This points up the critical

) . o selected by consensus,
importance of using a consensus process to select afacilitator who - 54 muyst be viewed by all
is viewed by everyone as neutral and objective and who has ho participants as neutral and
possible stake in the outcome of the negotiations. (Note: In many objective.
cases it may be desirable, or even necessary, to have more than
onefacilitator. Thisisespecialy truein large multiparty disputes
with multiple and/or complex issues.) Care must be taken to
ensure that none of the parties asks or expects the neutral to
represent their interests in any way. The facilitator is an advocate
of the collaborative agreement-seeking process.

Agreement Writing
Given the unigue nature of every situation in which facilitated negotia-
tions may be employed, it isimpossible to prescribe aformulafor writing
agreements. Earlier in this chapter, guidelines for an agreement regarding

how the negotiations are to proceed were suggested.

Many different formats are possible for final agreements, but experience
indicates that the following key items should be identified:

» Each of the parties to the agreement.

» Specific actions to be taken, including mitigation of any unavoidable
impacts.

» Criteria or standards to be followed in carrying out each action.
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» Who isresponsible for implementing each action item (one entity, or
isthere joint, cooperative implementation of some of the measures).

» Timing, target dates, or phasing for implementation.
» Funding responsibilities and commitments.

» Criteriafor measuring the effectiveness of actions, penalties for non-
compliance, and who is responsible for measuring success.

» Procedures for amending the agreement if it proves unworkable or if
critical new information surfaces.

» A provision regarding confidentiality (if so desired by the parties).
» Confirmation procedures.

The heart of the final agreement is the consensus provision on each issue.
A draft statement of the agreements may be prepared by the facilitator, a
drafting committee (composed of two or three participants), or the
facilitator/drafting committee working together. Their draft should be
sent to all participants and a reasonable comment period specified. After
receiving comments, the drafters should synthesize the comments to the
degree possible then present the amended wording of each agreement
component at a meeting of all participants. If feasible, final consensus
may be reached at that time. In many cases, however, some or al
participants will need to take the amended draft back to their
constituencies for buy-in before confirmation can occur. Also, the
sponsoring agency may, in some cases, need time to put the amended
agreement out for public comment before signing the final agreement. In
other cases, agreements are signed contingent on completion of other
processes such as environmental review.

During the first period set aside for comment, participants should consult
their respective legal representatives to gain their perspective on the legal
meaning and implications of each agreement component. Some
participants have their attorneys attend some or all negotiating sessions.
This has two advantages: the attorneys will become familiar with the
consensus agreement process, and they will be able to advise their clients
on atimely basis.
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To be sustainable, agreements that have been reached should be
implementable and should be technically, legally, financially, politically,
culturaly, and socialy viable. If these criteria are not met, the agreement
may fail. Finally, the agreement should specify a dispute resolution
method for (1) matters which could not be addressed during the
negotiations and (2) conflict during or after implementation of the
agreement.

Evaluating Success

There are many ways to evaluate the success of facilitated negotiations.
Looking for positive evidence of the following is an appropriate approach
to evaluation:

» All participants feel they were successful in meeting their basic
interests.

» Each participant feels that the others accepted their concerns as
legitimate.

» All participants believe the process was fair and equitable.

» All participants are committed to implementing the agreements that
have been reached.

» The agreements have been accepted by the principals or constituents
whose support is necessary.

» A relationship that can support implementation of the agreements has
been established, and provision has been made for maintaining that
relationship.

» The participants would be willing to renegotiate in appropriate
circumstances.

A good start on evaluation would be to include the foregoing benchmarks
as objectives in the convening agreement. A written, followup evaluation
based on the items listed above could provide important data for improv-
ing the use of facilitated negotiations in the future.
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Getting Help with Facilitated Negotiations

Help for starting, exploring the idea of, or improving facilitated negotiations is available from
the Bureau Dispute Resolution Specialist (BDRS, D-4300) and/or Reclamation’s ADR
Consultants. They can provide help directly, arrange for professional outside consultants to
assist you, and act as liaison with training personnel to help set up appropriate training.
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Mediation: Third-Party Assistance to Resolve
Disputes

Benefits of Mediation

Mediation is a structured process of dispute resolution in which one or
more impartial neutrals, with the consent of the disputants, intervenesin a

conflict and assists them in negotiating a consensual and informed

agreement. In practice, the focusis interest based—that is, the parties are Mediation is typically used

when the parties have
tried but have been unable

common, compatible interests; examine the information that bears on their to resolve their dispute.

asked to bring their needs and desires to the table; ook together for

interests; create and explore options for meeting those interests; and adopt

the resolution(s) each can live with and support.

The mediation process works because it creates a “ safe” environment for
the parties to hear each other out, peacefully express conflict and vent
their feelings, share information, and address underlying needs and
problems. Without the structure provided by mediation—and without the
management of a skilled, objective third party—many people in conflict
are unable to communicate well enough to reach a mutually acceptable

resolution.

Structure is particularly important when the parties have tried to reach a
resolution through some other method and have come to an impasse. In

such circumstances, one or more parties often feel injured or ignored.
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Mediation has proven to be a good process to address such circumstances,
especially when the parties expect to have an ongoing business
relationship. Finally, mediation frequently preserves or enhances the
relationship between or among the parties whether an agreement is
reached or not.

Reclamation and other organizations (Environmental Protection Agency
and the U.S. Army Corps of Engineers among them) have identified the
following benefits from using mediation to resolve disputes.

Most benefits of mediation 1. Mediationisavoluntary process. That makesit attractive to
are also true of partnering many because it is their choice. (However, some courts require
and facilitated negotia- mediation, and Reclamation managers must participate in

tions—both of which are .
also interest-based mediation in EEO cases)

negotiating processes.

2. Mediation normally is a confidentia process. The agreement to
mediate, typically signed by all parties prior to mediation, usually
states the participants commitment to keep everything in the
mediation confidential. (Note: Public arena disputes may have
exceptions to this general rule, but the exceptions should be
explored and agreed to before mediation begins.) If the disputeis
not resolved, the parties can go forward into an administrative or
judicial procedure without fear that what transpired during
mediation will be used against them. The mediator must keep al
information confidential. Nothing shared with the mediator in
private meetings will be revealed unless the parties specifically
permit disclosure.

3. Mediation may savetime. The parties can move forward with
mediation without delay. Adjudicatory forums have built-in
delays that may extend conflict.

4. Resolution and settlement decisions are made jointly by the
parties rather than handed down by an administrative entity or a
court.

5. Resolutions are crafted to the interests and circumstances of the
disputants rather than hinging on legalities or the interpretation of
anoninvolved person. This creates ownership of the agreements
reached, does not result in a“winner-loser,” and often educates
the parties to work through conflicts unassisted in the future.
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6. The parties have control. Decisions are placed in the hands of
those who are affected by them and are in the best position to
know their short- and long-term needs and goals.

7. Mediation offers greater flexibility than adjudicatory forums. It
avoids looking at who's right and who' s wrong and instead
focuses on developing resol utions/settlements that address the
underlying causes of the dispute. Judicial/administrative
procedures are normally limited to judgments based on narrow
points of law.

8. Mediation may reduce costs. Mediation (as well as partnering
and facilitated negotiations) is generally less expensive over time
than litigation and administrative adjudication. High quality
mediators are usually less expensive than high quality lawyers.
Taxpayers often benefit from mediation.

9. Relationships are often repaired and preserved through the
mediation process. The process requires active listening and
commitment toward mutual gains. Parties are often able to start
the future with an appreciation of the views of the other parties,
and their mediated resolution often includes specifics on how
they will deal with each other down the road.

10. Mediation does not take away anyone' srights. If mediation does
not result in an agreement, each party is free to pursue matters
further through administrative, judicial, or other means.

When to Use Mediation

Partnering, facilitated negotiations, and mediation are all interest-based
negotiating processes. As previously noted, partnering is primarily a
conflict prevention approach, facilitated negotiations primarily a conflict
management approach, and mediation primarily a conflict resolution
approach. Earlier, we highlighted major differences between partnering
and facilitated negotiations. Let’slook now at the differences between
facilitated negotiations and mediation.

Infacilitated negotiations, the parties intend mutual resolution of issues.
Aslong as progress is being made toward agreement, the facilitated
negotiations process works well. Mediation, however, is normally used
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when the parties are deadlocked. They’ve tried to resolve their differences
consensually but have been unable to do so. They have determined that
they are unable to proceed further without the help of a qualified

mediator.

By recognizing those disputes that are appropriate for mediation,
Reclamation managers may be able to achieve program goals more
effectively. Mediation is an option in any dispute where a negotiated
solution is an acceptable outcome—especialy if the parties have
previously been unable to settle matters between them. Thisincludes
workplace conflicts within Reclamation as well as conflicts or disputes
between Reclamation and other agencies, regulated parties, States,
contractors, public or private organizations, and private persons.

In deciding whether to use mediation, managers should first consider their
other options, such as an ongoing (usually uncomfortable) conflict,
litigation or a decision imposed from the outside, continuing antagonism
that distracts agency personnel from their priorities, or other possible
alternatives to mediation.

Mediation is potentially useful in situations where:

» Thereis no need to establish alegal precedent (if thereis, litigation is
appropriate).

» Thereisno single “right” solution that is required and unalterable.
» Tensions, emotions, or transaction costs are running high.

» Communication between the parties has broken down, or they have
otherwise come to an impasse.

» Thereisaneed for assistance in communication and information
exchange.

» Thereisaneed for creativity in resolutions.
» The parties desire to resolve the issues at the lowest possible level.

» The parties are willing to be candid with each other and negotiate in
good faith.
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» Despite differences, there is an overriding goal of a mutually
satisfactory resolution.

» One or more of the parties (or their counsel) has made an unrealistic
assessment of the case.

» Failureto agree does not clearly benefit one or more parties.

» Differences are such that individual parties have an interest in
maintaining confidentiality with respect to key issues.

» The parties want or need to maintain some ongoing relationship.

Maximum results from mediation often are obtained when it is used early
in a dispute, before the positions of the parties have polarized. When used
as part of aformal administrative or judicial proceeding, mediation may
occur before, during, or after discovery. In some Federal courts,
mediation may be required for certain cases. More often, it is employed at
the suggestion of a party or the presiding judge.

Factors which may make mediation inappropriate
Asindicated above, there are many circumstances under which mediation
may be aviable alternative for resolving disputes. However, the
following conditions should also be considered befor e proposing or
entering mediation. If one or more of these conditions cannot be

resolved, mediation may prove ineffective.

» One of the parties cannot effectively represent her/his best interest and
is not represented by counsel.

» One of the key stakeholders seeks to establish alega precedent or
insists on an adjudicated settlement for other reasons.

» A significant person is unable to be present at the sessions.
» Thereisathreat of criminal action.
» One or more parties want to delay aresolution.

» Discovery is needed.
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» One or more of the parties suffers from serious personality or mental
disorders.

» The matter(s) in question has precedential value, significantly affects
third parties or organizations not present at the mediation, afull public
record is needed, or laws require the agency to maintain continuing
jurisdiction over the matter.

» One or more of the partiesis not willing to make a good faith effort to
reach a mutually agreeable resolution through mediation.

Getting Started With Mediation

The neutrality of the
convenor—and the
perception of the
neutrality of the convenor
by all the
stakeholders—should be
evaluated carefully.

Once the decision has been made to consider using mediation, convening
is begun to effectively set the stage. (Please refer to “ Chapter 3,
Assessing Conflict and Designing the Process (Convening),” to review the
analysis and activities recommended for the convening phase of
negotiations.) In summary, convening includes preparatory activities such
as defining the issues, participant (stakeholder) identification, stakeholder
education, meeting arrangements, and selection of an acceptable, qualified
mediator. The person responsible for carrying out the convening function
is often called the convener.

A well-trained convener is especially important when participation in the
conflict management process (whether it be partnering, facilitated
negotiations, or mediation) is voluntary and when the parties to an issue
or dispute are not familiar with consensus decisionmaking processes. The
neutrality of the convener and the perception of neutrality of the convener
by all the stakeholders should be evaluated carefully. In some cases, an
agency staff member close to the issue can serve effectively asthe
convener. In other cases, the convener should be an agency employee
organizationally distant from the issue, an employee of another agency, or
aprivate ADR practitioner. Onerole of the convener isto get the ADR
process understood and accepted and begin the process of building trust
with the stakeholders; thus, managers need to weigh the neutrality issue
carefully when designating a convener.

Selecting a mediator is critical. Y ou want someone who will understand
why the dispute has not been settled and who will be well-equipped to
help the participants overcome whatever those settlement barriers happen
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to be. A mediator with subject-matter expertise and experience in the
conflict arenamay be more effective in helping the parties utilize the
mediation process productively.

When the convening phase is completed and the agreement to mediate
(when appropriate) has been signed, the mediation process can move
forward.

Working Through the Mediation Process
The mediator’s role

At the outset, it’s important to understand that a mediator cannot
guarantee that an agreement acceptable to each disputant (and, where
required, acceptable to the ultimate decisionmaker inside a specific
agency) will result from the mediation process. The mediator has no
decisionmaking authority. Mediators should never offer legal advice to
partiesin dispute. Rather, they should refer parties to appropriate
attorneys for such agdvice.

This same code of conduct (see “Appendix G, Standards of Practice for
Dispute Resolution Neutrals and Competencies for Mediators of Complex
Public Disputes’) applies to mediators who are themselves lawyers. The
role of amediator should never be confused with that of an attorney, who
is an advocate for aclient.

Mediation is typically used when the parties have been unable
previous y— through whatever means—to resolve their dispute. Often
parties complain that they have not really been heard by othersinvolved
in the conflict, even though a great deal of discussion has occurred. An
initial task of the mediator, then, will be ensuring that parties explain their
needs, concerns, and issues and that they hear and under stand each
other. (Hearing and understanding do not imply agreeing.) Mediators,
then, must engage the parties in active listening—asking clarification
guestions and paraphrasing back what has been heard are two
techniques—to ensure each is being heard. Once parties feel they have
been heard, they are often more inclined to look for overlapping interests
and consider mutual gains resolution options.

Although typical mediation ground rules state that parties will treat each
other with courtesy and respect, a necessary part of the process is venting
of anger, hurt, and frustration. The mediator must manage the
environment to see that participants feel freeto vent, feel that they will be

August 1998 6-7



MEDIATION: THIRD-PARTY ASSISTANCE TO RESOLVE DISPUTES

A mediator will not make
your decisions for you.

If any party to the dispute
has an objection to a
particular mediator, find
another mediator.

protected from excessive venting from other parties, and feel confident
that the mediator will be able to guide them back to rational negotiations
and problemsolving. Carefully monitored by a skillful mediator, venting
stops short of being destructive and eventually gives way to more rational
negotiation. To put it more succinctly, the mediator must help parties get
out of the emotional half of the circle and into the rational half.

Recognizing and adapting to variation in styles and culture, the mediator’s
roleisto:

Manage the process objectively

Reduce obstacles to communication

Hold everyone to the ground rules they’ ve agreed to
Help the parties define and clarify interests and issues
Help parties examine appropriate information

Help parties create mutual gains options

Assist parties in writing an agreement

Provide followup assistance to assure compliance

YYVYVYYYYVYY

As stated earlier, the mediator can be from inside or outside, depending on
the wishes and consensus of the parties. The general rule on mediator
selection isthis: if any party to the dispute has an objection to a particular
mediator, find another mediator who is acceptable to everyone. Without
such a consensus up front, the potential effectiveness of the upcoming
mediation is compromised considerably. Despite this general rule,
however, Reclamation may find it necessary and appropriate to select a
mediator (or mediators) up front to convene and conduct complex,
multiparty mediations. In such cases, the need to choose someone with
impeccable credentials and unquestioned neutrality will be even more
critical. Inless complex conflicts with only afew parties, selecting a
mediator may more appropriately be done by consensus.

A key role of the mediator is demonstrating to the parties that the critical
issueislesswho isright or wrong than how they can work together to
reach agreements that meet their needs without necessarily conforming
dlavishly to their original positions. The mediator often helps the parties
agree on realistic, objective standards (appraisals, precedent, or
methodologies) by which to judge the merits of their claims. If asked to
do so, the mediator can even preview how an administrative law judge or
other judge might view the strengths and weaknesses of their positions.
Such awell-timed dose of objectivity by an “agent of reality” may be
just what the parties need to bridge the gap.
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Followup assistance is critical and can usually be carried out best by a
qualified mediator with experience mediating the type of dispute in
guestion—but who has no perceived conflict of interest and no stake in
the outcome, and is acceptable to all the parties to the dispute.

Another key role of mediatorsis pointed out in Mediation: A Primer for
Federal Agencies, a brochure published by the Administrative Conference
of the United States.

Mediators must be sensitive to cultural differences between parties and
must be able to assist the parties in communicating effectively within the
parameters of those differences. This may require special preparation by
the mediator and is a critical factor to consider when selecting a mediator.
Lack of trust is often avital concern—especially when cultural values and
styles differ significantly—and mediators must be able to help create a
negotiating environment where the parties feel it is safe to trust each
other.

A mediator may suggest

A mediator, like a facilitator, makes primarily procedural suggestions options as a means of
regarding how parties can reach agreement. Occasionally, amediator may €ncouraging the parties to
suggest some substantive options, or combinations of options, as a means _ expand the range of

. . ) . possible resolutions under
of encouraging the parties to expand the range of possible resolutions consideration.
under consideration. Any suggestions made by mediators must be made
without the dlightest hint of advocacy for any party if the mediator’s
neutrality (and hence, effectiveness) isto be preserved. A mediator often
works with the parties individually, in separate meetings— called
caucuses—to explore the spectrum of possible resolution options or
develop proposals that might move the parties closer to resolution.
Caucuses often alow parties to discuss matters with the mediator they
would feel constrained in sharing directly with others. Mediators assist
the parties with options for bringing up sensitive matters to other parties
in arespectful and productive fashion.

Mediators differ in the degree of directiveness, or control, they useto
assist disputing parties. Some mediators set the stage for bargaining,
make minimal procedural suggestions, and intervene in the negotiations
only to avoid or overcome a deadlock. Other mediators are much more
involved in forging the details of aresolution and may recommend such
actions as retaining the services of aneutral fact finder (when datais
incomplete or contradictory) or a subject-matter expert to prepare an early
neutral evaluation (when the parties can benefit by knowing how a
knowledgeabl e third party assesses various positions and proposed
solutions). Both of these techniques can help the parties get past an
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The mediator acts as a
catalyst to enable the
parties to initiate progress
toward their own
resolution.

More than one mediator
may be necessary in many
conflicts.

The parties must
understand the process
and be willing and
prepared to participate
effectively.

impasse. Regardless of how directive the mediator is, the mediator acts as
a catalyst to enable the parties to initiate progress toward their own
resolution.

More than one mediator may be necessary in many conflicts. Inlarge
multiparty conflicts, it may take two or more mediators to communicate
with all the parties and keep track of what each party is proposing and
how they are reacting to the proposals of others. Thisis especially true
when much of the mediation is done by a“shuttle” approach where the
parties normally do not meet face to face. Co-mediators often add an
effective extra dimension even in mediations that involve only afew
participants. By dividing the mediator duties, co-mediators are often
better able to keep notes, direct the process, and observe body language
and other cues from all the parties than would a single mediator. In
addition, one of the mediators may come up with a key suggestion or
observation the other may have missed if performing all the mediator
functions alone.

Finally, if the parties cannot reach an agreement even with mediator
assistance, the mediator should make them aware of the deadlock and
suggest the mediation be terminated. A mediator should not prolong
unproductive discussions that result in increased time, emotional, and
monetary costs to the parties.

The role of the parties

The parties to the dispute must under stand the process and be both
willing and prepared to participate effectively. The convener should
have explained mediation thoroughly during the convening phase, but the
parties have an obligation to seek further clarification if they are unclear
about any aspect of the process.

The participants must be willing to make a good faith effort (share all
relevant data, keep all commitments, etc.) to resolve the dispute using the
process described by the mediator and must be willing to consider mutual
gains options they may not have previously considered.

Participants must be authorized to negotiate for the party (organization,
agency, group, entity or person) they represent. Such authority is
necessary for the parties to act in good faith with each other and to avoid
inordinate delays when checking back with decisionmakers. Participants
should also be in a position to make commitments for the party they

6-10
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represent, though often the group as a whole will set a reasonable time for
representatives to consult with their constituencies decisionmakers before
committing to major decisions.

Participants should be clear on the issues to be mediated (usually
identified during convening) and should have al information relevant to
the mediation issues in hand and in aform understandable to the other
participants. Thisis especialy critical when effective agreements depend
on acceptable scientific or other empirical data.

All participants should make a commitment to attend all sessions and
abide by the ground rules. Some mediators set ground rules and ask
permission of the parties to hold everyone to them. Other mediators get
the parties to develop ground rules and agree to abide by them.

The parties should agree to keep discussions which take place at the
sessions confidential. If the mediation involves high profile public
interest issues, any information released to the public (whether released by
the mediator or anyone else) or other sources should be agreed to in
advance by consensus of the parties. Agreement should also be reached
on whether media representatives can be present during mediation
sessions. In some situations, statutory considerations make it illegal to
exclude the media

Ingredients for Mediation Success

Mediation is generally most effective when:

Traditional processes are inefficient

Cost of administrative or judicial resolution is high
Avoiding of publicity isimportant or desired

Maintaining a good future relationship is important

The dispute involves factual and/or nonprecedential issues

YYVvYVYY

Thisis not to say that mediation is ineffective when these conditions are
not present. Indeed, mediation has often worked when few, if any, of the
above conditions were true. However, when they are applicable, the
prospects for successful mediation are greater.

August 1998
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Mediators are much like
interpreters, easing
communication between
parties who do not speak a
common language.

Suspending judgment
while brainstorming
options can contribute
greatly to mediation
success.

Other ingredients which usually make mediation more successful include:

>

>

>

Sticking with the mediation process, even when it is not clear exactly
whereit isleading.

Making concerted efforts to understand the other parties’ view of the
dispute.

Using active listening and questioning to allow the parties to “walk in
each others' shoes.”

Having evidence from each party that they care, and that they take
what they hear serioudly.

Maintaining civility and respect between the parties and among the
parties and the mediators.

Having a strong desire to forge a better future.

Being willing to see and acknowledge that other perspectives are also
legitimate.

Being willing to suspend judgment while brainstorming options.
Employing mediators with great skill in facilitating communications
between the parties and who can keep the parties focused on issues

rather than personalities or past grievances.

Using mediators skilled at helping the parties find common ground
and “bridge the gaps.”

Barriers to Successful Mediation

Tim Hicks of CONCUR, an experienced mediator of environmental
disputes, and other practitioners cite the following barriers to the use of
mediation:

>

>

Lack of awareness of mediation as an option.

Lack of understanding of collaborative processes.

6-12
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» Adversaria patterns of culture and context, such as familiarity with the
adversarial approach and perceived value of the litigation model.

» Psychological barriers, such as overconfidence, conflict avoidance,
competition, and the “fight or flight” syndrome.

» Structural and socia parameters for decisionmaking. For example,
belief that collaborative processes are an illegitimate method for public
decisionmaking; the belief that entering mediation signifies failure;
and concerns about giving up power, turf, and control.

» Lack of trust in collaborative processes. This may be manifested by
lack of confidence in the implementation and enforceability of
negotiated agreements or belief that consensus on value-laden issuesis
not possible.

» Relationship difficulties, such as lack of trust or prior bad experiences
with other parties.

» The nature of the subject matter. For example, the complexity and
uncertainty of scientific data, the complexity and number of issues,
and the adversarial climate surrounding the issues.

» Unwillingness of some stakeholders to use the process. Thisis often
because of their desire to win, belief in being able to get better results
elsewhere, or amotive to delay a decision by not entering negotiations.

» Limitations within stakeholder groups, such as lack of resources,
internal division with a constituency, or limited organizational

capacity.

» Funding and costs: who will pay, unequal abilitiesto pay, or budget
structure barriers.

Many of these barriers can be overcome during the convening process. If
some cannot, the feasibility of using mediation to resolve disputes
becomes quite suspect.

August 1998
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Agreement Writing

Mediators have a
responsibility to help the
parties craft a resolution
that is seen as fair and
equitable by all parties.

Mediators usually will keep track of the proceedings and write the draft
agreement when consensus has been reached, although other ways of
writing the draft may be determined by consensus. Asaminimum, the
agreement should answer these questions:

> Will the parties and/or reviewers of the agreement have enough
information to concur in the settlement?

» Aretheterms of the agreement clear as to who, what, where, and
when?

» Do the parties have the authority to agree to what is specified in the
agreement, and are al required legal matters addressed?

» Arethere objective standardsto indicate if responsible parties arein
compliance with the agreement?

» Have any unique confidentiality concerns been effectively addressed?
» How will the settlement agreement be enforced?

» Does the agreement contain a procedure for resolving future
agreement-related disputes?

Before the draft is written, the parties should agree on a timeframe/
deadline for completing review, finalizing the agreement, and securing the
authorized signatures. The parties should also determine who will

monitor the agreement.

Mediators have a responsibility to help the parties craft a resolution that is
seen as fair and equitable by all parties. If an agreement is reached which
the mediators fedl isillegal, is grossly inequitable to one or more parties,
isthe result of false information, is the result of bad faith negotiating, is
impossible to enforce, or does not look like it will hold over time,
mediators may pursue one or more of the following alternatives:

» Inform the parties of the difficulties which the mediators seein the
agreement.

» Inform the parties of the problems from the mediators' perspective and
make suggestions which would remedy the problems.

6-14
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» Withdraw as mediators without disclosing to any party the particular
reasons for the withdrawal.

» Withdraw as mediators but disclose in writing to al parties the reasons
for such action.

» Withdraw as mediators and reveal publicly the general reason(s) for
taking such action (bad faith bargaining, unreasonable settlement,
illegality, etc.).

Evaluating the Mediation Process

Since two of the main purposes of mediation are to (1) resolve disputes
that the parties have previously been unable to resolve and (2) resolve
disputes earlier than would be the case in an administrative or judicial
forum, basic evaluation criteria are self-evident:

» Did the mediation outcome resolve al or most of the issues?

» Did the mediation prevent the parties from engaging in further
adversarial proceedings?

Beyond these obvious questions, evaluation of the effectiveness of
mediation should consider:

» Cost—what were the short- and long-range costs of this process versus
other alternatives?

» Time—how did the total amount of time devoted to convening and
conducting the mediation process compare to other available (and
previously used) avenues for dispute resolution?

» Morae—what was the effect of the mediation process and its
outcomes on the morale of Reclamation employees and other
stakeholders?

» Relationships—did relationships between the parties improve or
deteriorate during, and as aresult of, the mediation process?

In evaluating a particular mediation event, keep in mind that not every
problem or dispute can be resolved on a consensus basis. In most
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mediations, however, the parties come to a better understanding of the
interests and concerns of all partiesinvolved. Thisincreased
understanding often leads to better communication and relationshipsin the
future.

How can evaluation data be gathered? The Bureau Dispute Resolution
Specialist and Reclamation ADR Consultants are available to assist
managers and key staff in evaluation efforts tailored specifically to given
situations. Appendix F contains an evaluation form for mediation
participants which was designed for workplace disputes but may be
adaptable for mediation in other arenas.

Getting Help with Mediation

Help for exploring the idea of, or setting up, mediation is available from
the Bureau Dispute Resolution Specialist (BDRS, D-4300) and/or
Reclamation’s ADR Consultants. They can provide help directly and/or
arrange for professional outside consultants to assist you.

An excellent basic explanation of mediation and its applications is
contained in Mediation: A Primer for Federal Agencies. This
publication is available from the Bureau Dispute Resolution Specialist,
D-4300, and from the EEO offices in each region, Denver, and
Washington.
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Selecting Neutrals: Partnership Facilitators,
Negotiation Facilitators, and Mediators

Deciding if You Need a Neutral Facilitator or Mediator

If aconflict or potentia conflict is between two or more parties who have
(1) amutual high level of trust and (2) have been able to work through

similar differences in the past, a neutral third party may not be necessary

to successfully resolve conflict. Without these two factors, however, one  Neutrals are persons with

. ) . appropriate training and
of the keysto successisthe use of neutrals. A neutral is defined as an experience who have no
involvement or stake in a

individual who functions specifically to aid the partiesin resolving a conflict. They may serve

controversy. A neutral may be involved in the resolution of conflict asa ~ as facilitators or
mediators, and are also
convener to analyze the controversy and bring the parties together and/or referred to as ADR

practitioners.

when the parties have agreed to use an ADR process. Selection of the
neutral (or neutrals) is normally, though not always, determined mutually
by the parties. As discussed previously, however, the convening agency
or organization in multiparty conflicts often selects and compensates the

ADR practitioner to facilitate the convening process.

Selection Considerations

Assessment of the qualifications and suitability of an ADR practitioner to
convene or conduct a Reclamation conflict management or dispute

resolution process is often a difficult task. The professional dispute
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Recommended neutrals
should be checked out
and compared through a
reference process geared
to the specific conflict (see
page 7-6).

resolution community has labored over how to evaluate and certify ADR
practitioners. Various approaches have been tried, but none have been
accepted as the best way to evaluate or predict the potential success of a
particular neutral in a particular situation. Some jurisdictions have used
education and training as a basis for evaluation or certification, others
have used membership in an organization (i.e., a bar association or
professional mediation organization) as the principal criteria. Other
groups have maintained rated lists of names of practitioners and have
limited selection of practitioners to those on the approved list. Also, some
certification bodies require understudy and training in specific subject
matter.

The approach we recommend for selecting neutrals is often referred to as
the “market place” method. Market place refers to determining
qualifications and suitability through references and word-of-mouth
marketing. Over time, the most competent and successful neutral
practitioners will come to Reclamation’s attention through recommenda-
tions from those who have used their services. When a need for a neutral
arises, those recommended neutrals should be checked out and compared
through a reference process geared to the specific conflict.

In addition, Reclamation’s Bureau Dispute Resolution Specialist (BDRS,
D-4300) maintains aroster of neutrals skilled in dealing with internal and
external disputes. The Bureau Dispute Resolution Specialist is available
to assist in selecting a neutral for the particular process or conflict
situation.

Questions to ask a potential third-party neutral
or trainer
In selecting a candidate to serve as a neutral facilitator or mediator, the
interviewer should assess the candidate’ s oral skills, demeanor, range of
life experiences, and understanding of the process to be used. Through
guestioning, the interviewer should gain a sense of the candidate’s

> Tolerance for differing lifestyles and cultures

> Attitude towards involved groups or individuals

> Relative degree of comfort in dealing with emotionally charged
exchanges

> Knowledge of subject matter related to the specific conflict
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Facilitator/Mediator Qualities

Facilitators and mediators who possess the following qualities/attributes
and skills/abilities are more likely to be successful as neutralsin conflict
resolution processes than those who lack them.

Qualities/attributes

An effective facilitator or mediator needs to be

>

>

>

Impartial and fair and so perceived

Persistent, indefatigable, and “upbeat” in the face of difficulties
An energetic leader who can make things happen

A leader whose personal demeanor engenders respect

Patient, articulate, and able to use humor on atimely and
appropriate basis

Nonjudgmental and sensitive to the needs of others

Able to keep calm when others are not

Skills/abilities

An effective facilitator or mediator needs to be able to:

>

>

>

>

Organize a meeting, take notes, and keep participants focused on
the agenda or process

Assist participants in finding and sharing all relevant information

Set atone of civility and consideration in their dealings with
others

Use good listening skills

Reclamation has many
gualified facilitators and
mediators on staff.
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> Understand thoroughly the issues and facts of a dispute, including
surrounding circumstances, and help participants analyze complex

problems

> Know when to intervene and when to stay out of the way

> Clarify communications through paraphrasing, asking questions,

and other means

Appendix G presents
standards of practice for

negotiating process

dispute resolution neutrals
and competencies for > Create a structure for analyzing issues and solving problems
mediators of complex

public disputes.

problemsolving approach

> Write well and draft agreementsin neutral language

> Demonstrate a thorough understanding of the interest-based

> | ead others from an emotional state of mind to a more rational,

1.

2.

fAdditionaI Qualities Needed by Mediators

Since mediation is hormally used when trust between the parties is low and impasse has been
reached (or anticipated), the selection of a highly capable mediator is vital. Mediators are not vested
with the legal authority of a judge or arbitrator, are not given scripts, and must rely on their own
resources. Therefore, in addition to the qualities listed above, mediators must:

Inspire trust and motivate people to confide in them.

Be able to assess people, understand their motivations, and relate easily to them.

Be creative, imaginative and ingenious in helping parties develop proposals that will “fly” and

know when to make such proposals. They must be problemsolvers.
Be empathetic and able to convey a sense of concern and caring.

Be both rational and persuasive.

. Be able to convince parties to “seek first to understand, then be understood.”

The Society of Professionalsin Dispute Resolution (SPIDR) addressed
the special requirements for public dispute mediators in “Competencies
for Mediators of Complex Public Disputes,” reprinted in appendix G.
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Finding Neutrals

Reclamation’s ADR Consultants and Bureau Dispute Resolution
Specidlist (D-4300) are available to help you find highly qualified neutrals
for workplace, program, water resour ces, environmental, contract,
partnering, or other conflict management situations from the
following sources:

» Private dispute resolution specialists. Numerous individuals and firms
are experienced in dispute resolution and convening negotiations, and
their fees cover a broad range.

» Society of Professionals in Dispute Resolution, 815 15th Street, NW,
Suite 530, Washington, DC, telephone (202) 783-7277.

» The American Bar Association.
In addition to the sources listed above, sources of neutrals for internal

wor kplace disputes (EEO, grievances, negotiated grievance procedures,
interpersonal, and other workplace matters) include:

» Dispute Resolution Specialists from other Reclamation offices and Effective mediators may

government agencies. Reclamation and some other bureaus and be found from
agencies have mediators trained in EEO and personnel grievance Reclamation and other
matters. Thereis often no cost when Federal Government mediators Federal agencies.
are used, though reimbursement for salary and travel is sometimes

necessary.

» Federal Executive Boards have established shared services programsin
several Federal regions throughout the country to provide Federa
employee mediators from outside the agency in which the dispute
occurred to requesting Federal agencies. Thereisnormally no cost for
this “shared neutrals’ serviceif dispute resolution specialists are
locally available; otherwise, travel costs are normally paid by the
reguesting agency.

» Federal Mediation and Conciliation Service has trained dispute
resolution specialists available to Federal agencies on areimbursable
basis.
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The following are specific questions you may want to ask potential mediators and facilitators.
Keep in mind that your questions will need to be modified to fit the particular conflict
management process you expect to use. Again, the Bureau Dispute Resolution Specialist and
Reclamation’s ADR Consultants are available to assist you in determining the suitability of
particular neutrals.

Questions for Neutrals

1. What is your background in alternative dispute resolution, consensus decisionmaking,
dispute prevention, and dispute management? What are your three most significant ADR
experiences related to water resource, public policy, contracts, or workplace disputes? What
lessons did you learn from each?

2. The general topics/issues in dispute are . What knowledge or
experience do you have with those topics/issues?

3. Given the situation we’ve described, how would you conduct or recommend that a conflict
resolution process be conducted? (1) Principles of conflict meet face to face at all times?

(2) Principles meet face to face in initial phases, then use caucuses as needed? (3) Principles
meet in separate rooms with the mediator shuttling between the rooms? (4) Attorneys
represent principles in style (1), (2), or (3) above?

4. For (as appropriate) partnering, facilitated negotiations, or mediation, how do you see your
role?

5. What role do you see for attorneys in this case? Should attorneys be present during the
negotiations?

6. How would you facilitate the size of the group anticipated for this case ( number of
participants at number of locations)?
7. How do you charge for your time? By the hour , the day , or the case ?

8. Given what we’ve said about the particular conflict, would you see any potential conflict of
interest for yourself and/or your firm?

9. Do you recommend more than one facilitator or mediator for this situation? If so, why and
how many?

10. What professional organization that has standards for ethics and conduct do you belong
to?

11. What references can you provide for past work similar to what we are anticipating?
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Hiring Neutrals

Requirements for hiring third-party neutrals were made substantially
easier by passage of Public Law 104-320, the Administrative Dispute

Reclamation’s Bureau

Resolution Act of 1996. The act provides for expedited hiring of neutrals Dispute Resolution
for use in administrative dispute resolution by way of an exemption from Specialist and ADR
the Competition in Contracting Act 41 U.S.C. 253(c)(3)(C). Consultants can help you

find qualified neutrals.

In accordance with the Administrative Dispute Resolution Act of 1996,
the Federal Acquisition Regulation (FAR) Part 6 “Competition
Requirements’ was revised on September 24, 1996. The exception to
competition at FAR 6.302-3 “Industrial Mobilization; Engineering,
Developmental, or Research Capability; or Expert Services’ has been
expanded to include acquiring the services of “aneutral person, e.g.,
mediators or arbitrators, to facilitate the resolution of issuesin an
alternative dispute resolution process.” This means that—in most
instances—facilitators or mediators can be hired for conflict resolution
situations without going through the competitive bidding process.

Usually neutrals can
be hired without
competitive bids.

Note to Procurement Request Initiators:

When writing the justification prescribed by FAR Part 6.303
“Justifications” for use of “other than full and open
competition,” please cite both Public Law 104-320, the
Administrative Dispute Resolution Act of 1996, and

FAR 6.302-3 “Industrial Mobilization; Engineering,
Developmental, or Research Capability; or Expert Services.”
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Further References

To increase their usefulness, the following references are described briefly.

Books and Reports

Administrative Conference of the United States (ACUS), An Introduction to ADR and the Roster of
Neutrals, Resource Papersin Administrative Law, ACUS, Washington, DC, October/November 1993.

As part of the ACUS series of "Resource Papersin Administrative Law," this booklet contains
information on mediators, dispute resolution specialists, and other "neutrals" available to assist in
resolving disputes regarding Federal agencies or statutes. Agency officials and parties to disputes can
request names and pertinent data from the roster.

Administrative Conference of the United States, | mplementing the ADR Act: Guidance for Agency
Dispute Resolution Specialists, Resource Papersin Administrative Law, ACUS, Washington, DC,
February 1992.

This 72-page monograph thoroughly defines the history of Alternative Dispute Resolution (ADR) in
the Federal Government. It coversthe ADR Act's provisions for implementation, as well as relevant
background information and agency authorities. Also outlined are methods for policy development,
ADR institutionalization, finding and hiring neutrals, and evaluating programs.

Administrative Conference of the United States, Mediation: A Primer for Federal Agencies, Resource
Papersin Administrative Law, ACUS, Washington, DC, October/November 1993.

This booklet provides definitions of various forms of ADR, guidelines for using mediation, and
principles of ADR for managers. Some ADR principles for managers are that the ADR process
should anticipate and act to prevent future disputes, visibly isolate extremes, be a creative process,
and satisfy interests rather than positions.

American Arbitration Association (AAA), Grievance Mediation Procedures, AAA, New York,
December 1992.

This pamphlet lists all AAA offices and provides a detailed review of the grievance mediation
procedures used by AAA mediators. One of the advantages of mediation according to this publication
isthat it can be scheduled early in adispute. A settlement can be reached much more quickly and at
less cost than through litigation.
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American Arbitration Association, Resolving Your Disputes, AAA, New York, April 1993.

This pamphlet lists all AAA offices and provides definitions of ADR terms and explanations of
related issues.

American Bar Association, Alternative Dispute Resolution: An ADR Primer, Standing Committee on
Dispute Resolution, 3rd edition, ABA Standing Committee on Dispute Resolution, Washington, DC,
19809.

This report answers 20 basic questions on ADR, including a brief exposition on ADR and the basic
processes. It addresses such issues as fees, discovery, power disparity, and confidentiality.

Amherst H. Wilder Foundation Publishing Centre, 1994, Collaboration Handbook: Creating Sustaining
and Enjoying the Journey.

Conceived to help diverse groups work together to accomplish more than they could be working
alone, this workbook describes what collaboration is, when it is the best strategy for accomplishing
goals, and how to collaborate successfully.

Provides instruction, case studies and worksheets to guide users through each state of the
collaborative process.

Learn how to find and attract the right people; build trust among diverse groups; change conflict into
co-operation and select the best structure for the collaboration. Efficient and comprehensive, the book
shows how to reduce interagency competition; keep people involved, enthusiastic, and motivated;
energize supporters with a powerful collaborative vision and seepen the roots of collaboration for
lasting success.

Well worth reading to find out what collaboration is, and is not; or how to create, sustain, and enjoy
the journey. The “can do” attitude woven throughout is especially inspiring.

Amy, Douglas J.,, The Palitics of Environmental Mediation, Columbia University Press, New Y ork,
1987.

Examines the benefits of mediation versus the solutions provided through traditional political
institutions.

Bingham, Gail, Resolving Environmental Disputes. A Decade of Experience, The Conservation
Foundation, Washington, DC, 1986.

A review of the growth of environmental mediation. Factors that can enhance or hinder mediation are
addressed, as are the relative costs and efficiencies of litigation and mediation.



Blackburn, J. Walton and Willa Marie Bruce (eds.), Mediating Environmental Conflicts, Quorum
Books, Westport, CT, 1995.

Discusses both the theory and practice of environmental mediation. The collected essays explore the
nature of environmental conflict and examine various approaches to mediation.

Bredlin, J. William, and Jeffrey Rubin (eds.), Negotiation Theory and Practice, Program on Negotiation
Books, Cambridge, MA, 1991.

A text for students of negotiation, either professional or lay. Published in association with the
Program on Negotiation at Harvard Law School and designed to complement that program's
Curriculum for Negotiation and Conflict Management.

Bunker, Barbara Benedict, Jeffrey Rubin, and Associates, Conflict, Cooperation, and Justice,
Jossey-Bass Publishers, San Francisco, 1995.

A collection of essaysinspired by the work of Morton Deutsch, professor of psychology at Columbia
University, director of the International Center for Cooperation and Conflict Resolution, and
preeminent authority on the dynamics of conflict, cooperation, and justice. This book is sponsored by
the Society for the Psychological Study of Socia Issues.

Burton, Lloyd, American Indian Water Rights and the Limits of Law, University Press of
Kansas, 1991.

A water policy study focused upon Native American water rights. The author examines the
development of these rights and the resultant legal issues and dispute-managing methods for
contemporary water rights conflicts.

Bush, Robert A. Baruch, and Joseph P. Folger, The Promise of Mediation, Jossey-Bass Publishers, 1994.

The Promise of Mediation is about responding to conflict through empowerment and recognition.
With the advent of the mediation process to generate agreements and solve problems, Bush and
Folger propose an alternative theoretical framework for transformative mediation that is largely based
on valuing personal strength and compassion for others. The authors use examples and
comprehensive case studies to help administrators, policy makers, researchers and professionalsin the
field understand this new and useful perspective on the practice of mediation.

An exploration of the transformative model’ s potential supported by an impressive range of research,

The Promise of Mediation isrich in ethical and policy values and rife with articulate and powerful
arguments supporting the new model.
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Carpenter, Susan L., and W.J.D. Kennedy, Managing Public Disputes: A Practical Guide to Handling
and Reaching Agreements, Jossey-Bass Publishers, San Francisco, 1988.

This step-by-step guide to building a collaborative process in public policy disputes is written for
decisionmakersin the public and private sectors. It offers explicit suggestions for conflict analysis
and assessment that can be applied to other types of disputes. The concepts and principles are
illustrated with a series of case studies.

Cochrane, Michadl G. (ed.), Attorneys General and New Methods of Dispute Resolution, The American
Bar Association, Standing Committee on Dispute Resolution and the National Association of Attorneys
General, Washington, DC, 1990.

Thisisacollection of articles on various issuesin ADR from different perspectives. The articles are
organized under the division headings "Background to Dispute Resolution,” "New Methods of
Dispute Resolution at Work, " and the "The Cutting Edge of Dispute Resolution: New
Developments.”

Dukes, E. Franklin, Resolving Public Conflict: Transforming Community and Governance,
Manchester University Press, New Y ork, 1996.

Drawing on conflict resolution experience and recent democratic theory, Dukes traces the
philosophical roots and development of the public conflict resolution field. He examines how it has
worked in practice and suggests that it can help resolve the disintegration of community, alienation
from government, and the inability to solve public disputes.

Edelman, Lester, Frank Carr, and James L. Creighton, The MiniTrial, Alternative Dispute Resolution
Series, Institute for Water Resources (IWR) Pamphlet 89-ADR-P-1, U.S. Army Corps of Engineers
Institute for Water Resources, Fort Belvoir, VA, 1989.

A practical guide to using the minitrial from the experience of the U.S. Army Corps of Engineers.
This monograph describes what the technique is and how it has been used, and provides guidance on
conducting the process. The appendix includes a sample agreement.

Edelman, Lester, Frank Carr, Charles Lancaster, and James L. Creighton, Non-Binding Arbitration,
Alternative Dispute Resolution Series, IWR Pamphlet 90-ADR-P-2. U.S. Army Corps of Engineers
Institute for Water Resources, Fort Belvoir, VA, 1990.

Thisis acompanion to the minitrial paper described above. It explainsthe U.S. Army Corps of

Engineers experience and gives a step-by-step outline for using this process. The appendix includes a
sample agreement.
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Fine, Erika S., and Elizabeth S. Plapinger (eds.), Containing Legal Costs: ADR Strategies for
Corporations, Law Firms, and Government, Butterworth Legal Publishers, 1988.

Thisisacollection of articles on implementation by experienced attorneys and practitioners. Articles
include "Corporate Responses. Institutionalizing ADR," "Litigation Management," and "The Federal
Government's Use of ADR."

Fisher, Roger, and William Ury, Getting to Yes: Negotiating Agreement Without Giving In, Penguin
Books, New York, 1991 (second edition).

Thisisthe book that began the modernization of negotiation with the creation of win-win, interest, or
principle based negotiations, from the Harvard Negotiation Project. It discusses how to separate
people from problems; focusing on interests, not positions; establishing precise goals at the outset of
negotiations; working together to create options that will satisfy both parties; and negotiating
successfully with opponents who are more powerful, refuse to play by the rules, or resort to "dirty
tricks."

Folberg, Jay, and Alison Taylor, Mediation: A Comprehensive Guide to Resolving Conflicts Without
Litigation, Jossey-Bass Publishers, San Francisco, 1984.

The authors present a framework for effective mediation for professionals who desire to integrate
mediation into existing roles. Thiswork presents the various stages of mediation and approaches for
building skills.

Folger, Joseph, and Tricia Jones (eds.), New Directionsin Mediation, Sage Publications, Thousand
Oaks, Cdifornia, 1994.

A collection of essays which analyze the mediation process from a communications perspective. The
collection includes both theoretical approaches and discussions of practical application.

Goldberg, Stephen, Frank Sander and Nancy Rogers, Dispute Resolution, Little, Brown
and Company, Boston, 1992.

A textbook on ADR processes. It presents both a general discussion of dispute resolution processes
and a more detailed introduction to dispute resolution in the justice system.

Gray, Barbara, Collaborating: Finding Common Ground for Multiparty Problems, Jossey-Bass
Publishers, San Francisco, 1989.

Thiswork describes a process for developing cooperative solutions to complex social problems. It
describes problem sharing and conflict resolution as collaboration and offers well-organized and
specific information for understanding and evaluating the resolution process. It includes case studies
and covers such issues as when not to collaborate, how to ensure compliance, and how to determine
the mediator's role.



Halbert, Susan, and Jean Hovey, Building Common Ground, National 4-H Council, Chevy Chase, MD,
1994.

This series of four workbooks is designed to accompany the *Building Common Ground” workshop,
but can also be used independently as references by anyone interested in devel oping collaborative
skills. Workbook titlesinclude: “Bringing a Group Together,” “Communicating With a Group,”
“Negotiating and Creative Problem Solving,” and “Planning for Change.”

Howard, Philip K. The Death of Common Sense: How Law is Suffocating America, Random House,
New York, 1994.

An analysis of the excesses and deficiencies of regulatory law and bureaucratic process.

Hassan, Hassan M., and Charles Hutchinson (eds.), Natural Resource and Environmental I nformation
for Decisionmaking, The World Bank, Washington, DC, 1992.

A publication of the International Bank for Reconstruction and Development (The World Bank). 1t
addresses the use of information in the decisionmaking process.

Jandt, Fred E., and Paul Gillette, Win-Win Negotiating: Turning Conflict into Agreement, John
Wiley & Sons, New Y ork, 1985.

This book provides a different perspective on interest-based bargaining from that of Fisher and Ury,
authors of Getting to Yes. Jandt recommends a more direct and head-on approach to negotiationsin
chapter 9 (“Getting Past 'Yes”). He states that “you can't negotiate agreement without giving in; and
that if you never givein, you're not negotiating, you're merely forcing the other folks to bend to your
will.” Also provided in this book is a discussion on the nature of conflict, why conflict is not
necessarily bad, and strategies or approaches to different sources of conflict.

Kanowitz, Leo, Cases and Materials on Alternative Dispute Resolution, West Publishing Co., St. Paul,
MN, 1986.

Designed as a law school textbook, this work includes sections on the various processes. The
appendices include some pertinent Federal and State statutes and regulations.

Kolb, Deborah M., and Associates, When Talk Works. Jossey-Bass Publishers, San Francisco, 1994.

Provides profiles of 12 successful practicing mediators and their techniques. The author concludes by
contrasting their practices to prevailing theories of mediation.
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Kreisberg, Louis, Terrell Northrup, and Stuart Thorson, (eds.), I ntractable Conflicts and Their
Transformations, Syracuse University Press, New Y ork, 1989.

Brings together essays from a number of authors who explore intractability through diverse theoretical
frameworks and case histories. These essays were first presented at a conference sponsored by
Syracuse University's Program on the Analysis and Resolution of Conflicts.

Kritek, Phyllis Beck, Negotiating at an Uneven Table, Jossey-Bass Publishers, San Francisco, 1994.

About negotiating conflict in situations where some participants are at a disadvantage which others do
not acknowledge. It offers strategies for the disadvantaged participants and methods of recognizing
uneven negotiation situations for all participants.

Lancaster, CharlesL., ADR Round Table: U.S. Army Corps of Engineers, Alternative Dispute
Resolution Series, IWR Working Paper 90-ADR-WP-1, U.S. Army Corps of Engineers Institute for
Water Resources, Fort Belvior, VA, 1990.

This report addresses major perceived obstacles to implementing ADR and strategies to overcome
them. It also lists practical suggestions for implementing ADR.

Lax, David, and James. K. Sebenius, The Manager as Negotiator: Bargaining for Cooperation and
Competitive Gain, The Free Press, New Y ork, 1986.

The authors make the connection between negotiation and management in accepting negotiation as a
way of life for the successful manager. Written from the perspective of the manager in the middle, it
discusses dispute resolution from negotiations to systems change.

Levinson, Daniel R., G. Jerry Shaw, and Christopher M. Okay, Using Alternative Dispute Resolution
in the Federal Government, FPMI Communications, Huntsville, AL, 1993.

This report details the building blocks and methods of ADR. It describes ADR programs that
executive agencies use. It also reviews how the judiciary and the legidative branches are
incorporating ADR into their organizations.

Marston, Betsy (ed.), High Country News Special |ssue on Consensus Efforts, High Country News,
Volume 28, No. 9, Paonia, CO, May 13, 1996.

Consensus efforts are viewed by some as an “epidemic of handholding” leading only to solutions that
are the least common denominator. Others argue that the only way to achieve long-term solutions to
the West's challenges is to include and empower all the stakeholders. This special issue samples
consensus efforts across the West and includes such thought-provoking articles as Sierra Club
chairman Michael McCloskey’s The skeptic: Collaboration hasits limits, and mediator Gerald
Mueller's Some not-so-easy steps to successful collaboration.



Mernitz, Scott, Mediation of Environmental Disputes: A Source Book, Praeger Publishers, New Y ork,
1980.

An examination of the use of mediation in environmental disputes and advice to the mediator as well
as environmental conflict analysis methods.

Miller, Jeffrey G. And Thomas R. Colosi, Fundamentals of Negotiation: A Guide for Environmental
Professionals, The Environmental Law Institute, Washington, DC, 1989.

Uses examples of environmental issues to illustrate the resolution of disputes between organizations.
Gives specific guidelines for “managed negotiation.”

Millhauser, Marguerite S., and Charles Pou, Jr., Sourcebook: Federal Agency Use of Alternative
Means of Dispute Resolution, Administrative Conference of the United States, Washington, DC, 1987.

Thisisacollection of articleson ADR including the experience of agencies, specific processes, model
ADR procedures, and implementation considerations.

Moore, Christopher W., The Mediation Process: Practical Strategiesfor Resolving Conflict (Second
Edition), Jossey-Bass Publishers, San Francisco, California, 1996.

Shows how mediation fitsin the spectrum of conflict management approaches, and details preparing
for effective mediation, the multiple roles of the mediator, and conducting mediation in various arenas
such as commercial, environmental, cross-cultural, community, and court-based.

Schwarz, Roger M., The Skilled Facilitator: Practical Wisdom for Developing Effective Groups,
Jossey-Bass Publishers, San Francisco, CA, 1994.

Provides practical advice on helping groups be more effective in meetings by setting workable ground
rules, starting and keeping meetings positive, handling negative emotions when they arise, and
identifying and solving problems that could undermine the group process.

Susskind, Lawrence, Lawrence Bacow, and Michael Wheeler, (eds.), Resolving Environmental
Regulatory Disputes, Schenkman Books, Cambridge, MA, 1983.

Analyzes the use of voluntary, informal negotiations to resolve environmental disputes. The authors
proceed by examining case studies.



Susskind, Lawrence, and Jeffrey Cruikshank, Breaking the Impasse: Consensual Approaches to
Resolving Public Disputes, Basic Books, New Y ork, 1987.

Offers ajargon-free guide to consensual strategies for resolving public disputes. Lawrence Susskind
isafounder of the Program on Negotiation at Harvard Law School. Jeffery Cruikshank was senior
editor at Harvard School of Business Administration. An excellent introduction to collaborative
problem solving and public dispute resolution.

Susskind, Lawrence, and Patrick Field, Dealing with an Angry Public: the Mutual Gains Approach,
The Free Press, New Y ork, 1996.

Practical strategies, illustrated by real-life examples, for dealing with public controversies in face-to-
face negotiations that emphasize mutual gains and discourage escalation and polarization.

Tribe, Laurence, Corinne Schelling, and John Voss (eds.), When Values Conflict, Ballinger Publishing
Co., Cambridge, MA, 1976.

A collection of essays, each of which addresses the issue of value conflictsin environmental disputes.
These authors discuss the need to integrate such "fragile" values as beauty and natural ness with "hard"
values such as economic efficiency in the decisionmaking process.

Ury, William, Getting Past No: Negotiating with Difficult People, Bantam Books, New Y ork, 1991.

From the co-author of Getting to Yes and a member of the Program on Negotiation at Harvard Law
School, this book continues the interest or principle-based bargaining strategy. It focuses on
negotiating with people who don't really want to negotiate. It provides methods for dealing with
obstacles to negotiations such as disarming tough bargainers, dodging dirty negotiation tricks,
reframing rather than rejecting, and making it hard for the other party to say no. The objective of this
style of bargaining is to bring the other side to its senses, not its knees.

U.S. Department of Labor, Committee Effectiveness Training: Skill Building for Labor-Management
Groups, Bureau of Labor-Management Relations and Cooperative Programs and the Government
Printing Office, Bureau of Labor - Management Relations, Washington, DC, 1991.

Developed in collaboration with the Federal Mediation Conciliation Service, this guidebook provides
avery comprehensive system to develop better labor-management relations. Included are methods for
assessing ones needs, devel oping consensus, transforming barriers into objectives, establishing
ground rules, running effective meetings, group problem solving, improving communications, and
sharing leadership. Trainer's resources and slides are included for those who wish to designate an
in-house trainer.

A-9



U.S. Office of Personnel Management, Federal Labor-Management Cooperation: A Guide to
Resources, Office of Labor Relations and Workforce Performance, Personnel Systems and Oversight
Group, Washington, DC, July 1993.

This guide is useful as a primer to labor-management cooperation and ADR. It includesalist of
Federal sources of training and a comprehensive annotated bibliography.

U.S. Office of Personnel Management, Compendium of Labor-Management Cooperation Activitiesin
the Federal Government, Office of Labor Relations and Workforce Performance, Personnel Systems and
Oversight Group, Washington, DC, May 1992.

This publication provides a brief ook at the many diverse forms of |abor-management cooperation
throughout the Federal Government, including ADR. It is useful as a contact source for organizations
wishing to get firsthand knowledge of existing cooperative efforts.

Articles

Albrecht, Karl, and Steve Albrecht, "Added Value Negotiating," Training, April 1993, vol. 30(4),
pp. 26-29.

This article describes a process for adding value to a deal through negotiation, rather than extracting
or conceding value. A method of interest-based or win-win negotiating, Added VVaue Negotiating
uses the idea of "multiple deals." Severa deal packages are offered in a multiple choice format, rather
than a single position which can be beaten into some mutually accepted final agreement. Each
aternative is based on a mutual understanding of interests and the options that can meet these
interests. The system is based on the assumption that most people want a good deal as well as agood
relationship, and recognize that the parties may have to do business again.

Bolb, Deborah M., and Susan S. Silbey, "Enhancing the Capacity of Organizationsto Deal with
Disputes,”" Negotiation Journal, October 1990, vol. 6(4), pp. 297-305.

The authors provide a "how to" for integrating dispute resolution methods into an already existing
system. This article considers the "enhanced capacity"” for tolerating disputes instead of promoting
dispute prevention.

Cameron, Chip, Philip J. Harter, Gail Bingham, and Neil R. Eisner, "Alter native Dispute Resolution
with Emphasis on Rulemaking Negotiation," The Administrative Law Journal, Spring 1990, val. 4(i),
pp. 83-111.

Thisisareport on a discussion among the authors at the First Annual Review of the Administrative
Process of the Federal Bar Association and the Washington College of Law. It includes comments on
how negotiated rulemaking works, alist of criteriafor a successful rulemaking, some pitfallsin
managing the process, and comments and suggestions from practical experience.
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Carr, Frank, "Alternative Dispute Resolution,” Federal Bar News & Journal, August 1993,
vol. 40(7), pp. 444-447.

This article describes a creative approach to resolving disputes as an alternative to litigation. The
author goes through a step-by-step approach that provides a structure for developing any ADR
program. The outline includes: needs analysis, systems design, pilot testing system, evaluation, and
program implementation.

Carr, Frank, "Alter native Dispute Resolution in an Agency Program," Board of Contract Appeals Bar
Association Quarterly Magazine, Winter 1990, vol. 1(2), pp. 11-15.

An examination of the implementation of the U.S. Army Corps of Engineers ADR program is
provided. The Corps chief trial attorney comments on the decision to experiment with ADR and
discusses the development of ADR into aformal program for dispute resolution. The paper addresses
some of the problems encountered and how they were resolved.

Combe, George W., Jr., "Anatomy of a Business Dispute: Successful ADR Analysis by the Office of
the General Counsel," Arbitration Journal, September 1990, vol. 45(3), pp. 3-14.

Thisjournal article provides an analysis of the nature of business disputes. It presents considerations
in using an ADR approach in a business situation, lists steps to enhance ingtitutional ADR
commitment, and provides factors to consider in ADR selection. Two case problems are analyzed.

Costantino, Cathy A., "FDIC Uses Spectrum of ADR Optionsto Resolve Disputes: Finding New
Waysto Decrease Costs, Speed Resolutions, and M aximize Recoveries," Federal Bar News &
Journal, October 1992, vol. 39(9), pp. 524-527.

The Federal Deposit Insurance Corporation has adopted policies and procedures which allow and
encourage the use of ADR to resolve avariety of disputes. The article reviews ADR processes and
discusses the history, goals, objectives, and seven components of the ADR program at the FDIC.

Crowell, Eldon H., and Charles Pou, Jr., "Appealing Government Contract Decisons. Reducing the
Cost and Delay of Procurement Litigation with Alter native Dispute Resolution Techniques,”
Maryland Law Review, vol. 49(1), pp. 183-254.

The pros and cons of ADR in government contract disputes are examined in this article. It includes

the experiences of government agencies that have used minitrials in contract disputes. It also
addresses questions concerning the use of neutrals.
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Ferris, Frank D., "Labor Relations: A Conflict Trap," The Bureaucrat: The Journal for Public
Managers, Spring 1991, val. 20(1), pp. 47-51.

The author outlines ways in which conflict between management and labor has been handled under
Title V11 of the Civil Service Reform Act and offers some alternative methods for dispute resol ution.
He proposes an increase in facilitated brainstorming, improved communications, experimentation, and
help rather than threats and expedient compromises. Imposed agreements, if needed, would come at
the end of intensified intervention and be based on what had been built by the parties. Grievances
should be treated as opportunities to enhance relationships and adjust the organization to changes.

Honeyman, Christopher, "On Evaluating M ediators," Negotiation Journal, January 1990, vol. 6(1),
pp. 23-36.

This article is helpful for evaluating mediators and selecting standards for further training. It lists
"Seven Parameters of Effectiveness' with commentary.

Merchant, Christina Sickles, "L abor-M anagement Cooper ation in the Federal Service," Federal
Labor Relations Reporter, August 17, 1992, vol. 1(14B), pp. 92/29-92/32.

A dtrictly adversarial and rights-based approach to problemsolving in labor-management relations
creates uncompromising and unyielding positions. As union-management relations mature, the
parties will look for other avenues to address problems, such as ADR and labor-management
cooperation. The author emphasizes that the measure of |abor-management cooperation success is not
necessarily a decrease in the number of unfair labor practices or grievances filed, but an improvement
in the overall health and quality of the relationship, including improved communications.

Patterson, Roger J., "Dispute Resolution in a World of Alternatives,” Catholic University Law
Review, Spring 1988, vol. 37(3), pp. 591-604.

A concise introduction to ADR. It describes the concept, offers pertinent explanations of arange of
alternatives and their uses, and concludes with a discussion on the choices of alternativesin dispute
resolution.

Pritzker, David M., "Working Together for Better Regulations,” Natural Resources and Environment,
Fall 1990, vol. 5(2), pp. 29-31.

A description of the negotiated rulemaking process, reasons for using it, and potential costs and
benefits. The article discusses when and how to use the process, reviews agency experiences, and
examines relevant Federal legislation.
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Sander, Frank E. A., and Stephen B. Goldberg, "M aking the Right Choice," ABA Journal, November
1993, pp. 66-68.

Using a hypothetical dispute, Sander and Goldberg analyze which ADR procedures would most likely
satisfy different clients goals, and if settlement is sought, which procedures would most likely
overcome settlement obstacles.

Society for Professionals in Dispute Resolution, "Qualifying Neutrals: the Basic Principles,”
Dispute Resolution Forum, May 1989, pp. 2-10.

This article examines criteriafor qualifying neutrals. It elaborates on central principles for partiesto
use as guidelines.

Stulberg, Joseph B., and B. Ruth Montgomery, "Design Requirements for Mediator Development
Programs," Hofstra Law Review, Spring 1987, vol. 15(3), pp. 499-533.

The authors examine how an agency that administers an ADR program can train personsto serve as
competent mediators. This article offers a practical, step-by-step analysis of the mediator's functions
and training needs.

Thompson, Brad Lee, "Negotiation Training: Win-Win or What?," Training, June 1991, vol. 28(6),
pp. 31-35.

Empowered employees are not always prepared for new ways of working with each other, according
to the author. They may be ill-prepared to participate in discussions and decisions that are normal in
day-to-day business operations. Personal negotiations training, specificaly the interest-based
approach, is a helpful method of preparing empowered employees for a new working mode.
Interest-based negotiation skills are critical for employees who may be working in quality teams or
circles, self-managing work groups, and other types of teams. This article addresses training and
development of personal negotiation skills, including interpersonal communication, listening and
feedback, influencing, facilitation, conflict resolution, and problem solving.

Ury, William L., Jeanne M. Brett, and Stephen B. Goldberg, "In Practice: Designing an Effective
Dispute Resolution System," Negotiation Journal, October 1988, pp. 413-431.

This article is an adaptation of chapter 3 of the authors' book, Getting Disputes Resolved, published
by Jossey-Bassin November 1988. The article presents six crucial principles of ADR: put the focus
on interests; build in "loop-backs" to negotiation; provide low-cost rights and power backups; build in
consultation before, feedback after; arrange procedures in alow-to-high-cost sequence; and provide
the necessary motivation, skills, and resources.
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Periodicals and Newsletters Devoted to ADR
American Arbitration Association, Dispute Resolution Journal.

Published quarterly, thisjournal providesindepth articles on labor arbitrators, selecting neutrals, and
other facets of ADR. For more information and costs, contact the AAA at (212) 484-4011.

American Arbitration Association, Dispute Resolution Times.

Published quarterly, this newspaper covers a wide range of areas where arbitration and mediation are
used. Itisavailable fromthe AAA at (212) 484-4000.

Society of Professionals in Dispute Resolution (SPIDR), SPIDR News.

This newsdletter provides information about the organization and its members, as well as short pieces
on the many aspects of ADR. For more information, contact SPIDR at (202) 783-7277.

Mediation Quarterly, Jossey-Bass, Publishers, 350 Sansome St., San Francisco, 94104.

A peer-reviewed journal published quarterly, Mediation Quarterly covers the latest developmentsin
the theory and practice of mediation in all types of disputes. family, commercial, community,
educational, labor, business, medical, and environmental.

Internet Sites

http://www.abnet.org/dispute/home.html
American Bar Association, Section of Dispute Resolution

http://www.bbb.org/complaints/index.html
Better Business Bureau dispute resolution services

http://www.igc.org/igc/conflictnet/
ConflictNet promotes dialogue and sharing of information to encourage appropriate dispute
resolution; highlights the work of practitioners and organizations; and is a proving ground for ideas
and proposals across the range of disciplines within the conflict resolution field.

http: //mww.democracy2000.or g/ProjectOrganizers.htm
The mission of the Consensus Building Institute Inc. isto: (1) assess and disseminate information
about consensus building and dispute resolution efforts in the United States and abroad; (2) assist
public agencies and nonprofit institutions to develop and use consensus building and dispute
resolution in their public-interest functions; and (3) conduct training programs and develop materials
that advance public understanding of dispute resolution and consensus building.
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http://www.mediate.com/website/enhanced.htm
Includes a searchable database of mediation service providers, dispute resolution resources and
materials, and other conflict management information.

http://wwwlaw.murdoch.edu.au/teach/units/1367/index.htm
Murdoch University School of Law dispute resolution courses and other dispute resolution
information.

http://wwwlaw.murdoch.edu.au/teach/units/1367/medclaus.htm
Sample contractual mediation clause and mediation agreement, plus commercial mediation rules of
the American Arbitration Association, guidelines for environmental mediations, and workplace
mediation guidelines and consent form.

http: //mmw.ogc.secnav.hg.navy.mil/Adr.html
Description, explanation, and examples of the U.S. Navy’s “ADR Program: Resolving Disputes by
Managing Conflicts.”

http: //mmw.kumu.com/~grhoades/newsl etter s.html
Sample copy of the newdetter “ Anger Management — Controlling the Volcano Within.” Includes
article entitled “ Anger and Violence at Work.”

http://mww.mediate.com/Forums/Thread.cfm?...CFTOKEN=12481& CF App=243& mc=2
The Society of Professionalsin Dispute Resolution (SPIDR) internet forum for discussions related to
SPIDR’ s Labor-Management Sector.

http://igc.apc.org/spidr/envpol/
SPIDR’s Environmental and Public Policy Sector.

http://mww.igc.apc.org/spidr/pubs.htm
SPIDR’s publications available to the public.

http://mmw.ramco-ins.com/web16.htm
Excellent article on mediation of contract disputes.

http://mww.uidaho.edu/~joel h/tbi/about.htm
Information on the University of 1daho’s Transboundary (U.S./Canada) Initiative for Alternative
Dispute Resolution.

http://mww.usam.com/med.html

Good basic information on mediation concepts and practices from a private provider of mediation
Services.
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http://www.va.gov/adr/descript.htm

Description of the Veterans Administration dispute resolution programs for contracting and workplace
disputes. Good guidelines for developing such approaches.

http://wwwstaff.murdoch.edu.au/~zariski/bookmar k/adrbook.htm

A compilation of links that will take you to:

ABA Section of Dispute Resolution

ACA Communication and Conflict

Academy of Family Mediators

ADR and Mediation Resources

ADR Intro.

ADRonline Monthly

Alternative Newsdl etter

"Alternative or Assisted Dispute Resolution™
(ALRC)

American Arbitration Association

ANU - Coombsweb Social Sciences Server

Australian Commercial Disputes Centre

Campus Mediation Resources

Canadian Forum on Dispute Resolution: Charting
the Course

Center for Information Technology and Dispute
Resolution

Center for Peacemaking and Conflict Studies

Chartered Institute of Arbitrators

Conciliation, Mediation, and Arbitration (France)

ConflictNet

Conflict Research Consortium (Colorado)

Courts and Alternative Dispute Resolution

CPR Ingtitute for Dispute Resolution

Danish Institute of Arbitration

Department of Justice (Canada) Policy on Dispute
Resolution

Dianne Saxe, D. Jur.

"Dispute-res’ List Archives

Dispute Resolution Information Service
(Willamette University)

Dispute Resolution Resources (Nova Southeastern
University)

Evaluation of Court-Based Mediation (Ontario)

First Mediation Corporation

Foundation for Prevention and Early Resolution
of Conflict

Fund for Dispute Resolution

Harvard Program on Negotiation

Hieros Gamos - ADR Associations, Mediation
and Arbitration Providers

Hong Kong International Arbitration Centre

ICC International Court of Arbitration

INCORE

Institute of Arbitrators, Australia

Institute for Dispute Resolution (University of
Victoria)

Inter-Mediacion

International Chamber of Commerce

International Conflict Resolution Centre
(University of Melbourne)

International Trade Dispute Settlement

InterNeg

LLL'S Alternative Dispute Resolution Topic
Area 3.10.96

LCIA Arbitration International

Maine Lawyers Network - ADR Resources

Mediate-Net (Online Mediation)

Mediation Information and Resource Center
(MIRC)

Mediation Symposium (FSU Law Rev)

Ministry of Justice WA Aboriginal Programs

National Conference on Peacemaking and Conflict
Resolution (U.S.)

Negotiator Pro

New Zealand Institute for Dispute Resolution

Ohio State Journal on Dispute Resolution

Online Ombuds Office

RAND Institute for Civil Justice

Securities Arbitration and Mediation (U.S.)

Singapore International Arbitration Centre

Society of Professionals in Dispute Resolution

Stitt Feld Handy Houston (Can)
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Straus Institute for Dispute Resolution Victorian "Portals’ Mediation System (Aus)

(Pepperdine University) U.S. House of Representatives Internet Law
Sydney Maritime Arbitration Rules Library ADR, Arbitration, and Mediation
Texas Trial Lawyer: "Fostering Mediation . . ." Virtual Law Firm: Alternative Dispute
Treaty Negotiations (British Columbia) Resolution
United Nations Commission on International Virtual Magistrate

Trade Law (UNCITRAL)

Victim-Offender Reconciliation Program

http://mmw.blm.gov/nradr
Natural Resource ADR Home Page at www.blm.gov/nradr. Thisweb site contains a registration
section for ADR practitioners who wish to register their availability with BLM and also has
another section which allows anyone to view/sort the qualifications of the practitioners who have
registered.

A-17



Appendix B

Glossary
Definitions of Alternative Dispute Resolution (ADR) Terms




Glossary

Definitions of Alternative Dispute Resolution (ADR) Terms

Adapted from Glossary of ADR Terms by John R. Schumaker, Ph.D. (the Bureau of Land Management),
the ADR Resources Guide, published by the U.S. Administrative Conference, and other sources.

ARBITRATION isaprocessin which aqualified third party(s) listens to the facts and arguments
presented by the disputants (or their representatives) and renders adecision. The decision may be
binding or nonbinding, depending on the prior agreement between the parties. Arbitrations are much less
formal than a court.

CONCILIATION involves building a positive relationship between the parties to adispute. A third
party or conciliator (who may or may not be totally neutral to the interests of the parties) may be used by
the parties to help build such relationships.

CONSENSUSBUILDING or CONSENSUS PROCESS is a procedure used in ADR processes such as
negotiation, facilitation, or mediation. By bringing all affected parties (the stakeholders) into the process
as early as possible, the consensus-building procedure has been effective in resolving major multiparty,
multiagency, multigovernment environmental problems. The mediators in this form may take a proactive
role in defining the stakehol ders; getting stakeholders to agree to the mediation effort; guiding the
process; and upon reaching resolution, administering the process of documentation by getting the final
approval and signatures from authorized decisionmakers.

CONVENING helpsto identify issues in controversy and the affected interests. The convener usually a
neutral party generally determines whether direct negotiations among the parties would be a suitable
means to resolve the issues; educates the parties about the dispute resolution process; and brings the
parties together to determine negotiating ground rules.

COOPERATIVE PROBLEMSOLVING is one of the most basic methods of dispute resolution. This
informal process usually does not use the services of athird party and typically takes place when the
concerned parties agree to resolve a question or issue of mutual concern. It isa positive effort by the
parties to collaborate rather than compete to resolve a dispute. Cooperative problemsolving may be the
procedure of first resort when the parties recognize that a problem or dispute exists and that they may be
affected negatively if the matter is not resolved. It is most commonly used when a conflict is not highly
polarized and prior to the parties forming “hard line” positions.

DISPUTE RESOLUTION BOARD isapanel of three experienced, respected, and impartial reviewers
who help resolve construction contract disputes. (See chapter 4 for more detail.)

EARLY NEUTRAL EVALUATION isaterm described in the Department of Justice (DOJ) Guidance
for the Use of ADR for Litigation in the Federal Courts. It is"an informal process, whereby the parties
or the court select athird party neutral to investigate issues and submit a report or testify in court." The
neutral may help the parties develop a discovery plan, identify areas of agreement and disagreement,
explore settlement opportunities, or offer an overall evaluation of the case. The procedure is nonbinding,
and, generally, the results are not admissible in court. This procedure looks alot like a variation of fact-
finding, although the DO guidelines specifically identify fact-finding as a separate procedure. Thisis
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an example of the many variations in terms and procedures found under the conflict management/ADR
umbrella. It isessential that partiesin adispute and their representatives/advisors understand the
differencesin terms and procedures.

FACILITATION isaprocessin which one or more individuals assist meeting participantsin
maintaining direction, keeping focused on agreed-upon agendas, and sharing information. Facilitators
are often meeting managers whose skills are in making effective meeting arrangements, keeping track of
proceedings, and assisting the meeting director or moderator in conducting a meeting. The line between
facilitation and mediation is often indistinct, and the terms may be used interchangeably. It is common
for amediator to be afacilitator, but not the reverse.

Facilitators generally work with all the parties at once in the same room, whereas mediators often meet
separately (at least part of the time) with the parties. Also, mediators are normally more skilled in
dealing with parties who have low trust levels and who have reached an impasse.

FACT-FINDING isaprocessin which aneutral third party is retained by the parties or appointed by an
appropriate authority to gather evidence and determine the factsin adispute. Fact-finding is an advisory
and nonbinding process, but the fact finder may be asked to provide recommendations.

INTEREST-BASED NEGOTIATING is amethod that creates effective solutions while improving the
relationship between the parties. The process separates the person from the problem, explores al
interests to define issues clearly, brainstorms possibilities and opportunities, and uses some mutually
agreed-upon standard to reach a solution. Trust in the process is a common theme in successful interest-
based negotiating, and decisions are normally made by consensus.

HEARINGS in the ADR sense are informal dispute resolution forumsin which a"hearings® officer is
designated by appropriate administrative authority such as a city ordinance or Federal statute. This
differs from the formal hearings before an administrator or administrative law judge in formal
administrative adjudication forums such as the Interior Board of Contract Appeals.

MEDIATION is adispute resolution process whereby an acceptable, neutral third party(s) with no
decisionmaking authority acts to encourage and facilitate mutual resolution of disputes. Participation in
mediation may be voluntary or mandatory. Mediation is useful in highly polarized disputes where the
parties have either been unable to initiate a productive dialogue, or in cases where the parties have been
talking (or negotiating) and have reached a seemingly insurmountable impasse. Mediator selection is
generally decided by the partiesin Federal agency internal and external disputes. Mediation methods are
varied and often are the result of the style of the mediator. In Federal sector cases, mediators most often
use an interest-based mediation process.

MED-ARB is a process in which the parties have agreed to first attempt to resolve their differences by
using a mediator and, if unsuccessful, proceed to have the dispute arbitrated. The neutral(s) who serves
as the mediator may or may not serve as the arbitrator, depending on the prior agreement between the
parties.

MINISTERIAL isavery private, voluntary, generally nonbinding procedure. It isaninforma summary
of the parties’ positions before a neutral moderator or advisor. A retired judge is often used as the neutral
advisor. The ministerial is conducted in the presence of high-level management representatives who have
the authority to settle the case. The purpose is to reveal the theories, strengths, and weaknesses of each
side as an aid to resolve the case. Settlements often occur immediately after minitrials.
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NEGOTIATED RULEMAKING (NEG-REG) is a process in which the content of a proposed ruleis
developed through negotiation by representatives of affected interests, including the agency. The
Negotiated Rulemaking Act of 1990, Public Law No. 101-648, which was made permanent in the 1996
Administrative Dispute Resolution Act, provides this authority.

NEGOTIATION isaform of dispute resolution that is conducted directly between the parties or their
agents, with or without a facilitator. Negotiations are typically private and controlled by the parties as
to content, timing, and structure.

OMBUDSMAN: An ombudsman (also known as ombuds or ombudsperson) may be appointed by
ordinance, statute, an association, a particular business, a Federal agency, or other means. The
ombudsman serves as an investigator, red tape cutter, and/or facilitator for complaints, questions, or
issues brought forward by clients, users, or employees of the ombudsman's employer. Ombudsmen rely
on such techniques as fact-finding, counseling, conciliating, and mediating to resolve disputes.

PARTNERING is a process which alows people to minimize or avoid debilitating conflict when they
are engaged in a complex and/or ongoing project or situation. By promoting achievement of mutually
beneficial goals and engaging in team-building activities, partnering unites stakeholders, forges them into
a unified team, and promotes trust and cooperation. Decisions are normally made by
consensus—agreements everyone can live with and support. Initia partnering agreements typically
include dispute prevention and resolution procedures.

PEER REVIEW is a problemsolving process where an employee takes a dispute to a group or panel of
fellow employees and managers for adecision. The decision may or may not be binding on the
employee and/or the employer, depending on the conditions of the particular process. If it isnot binding
on the employee, he or she would be able to seek relief in traditional forums for dispute resolution if
dissatisfied with the decision under peer review. The principle objective of the method isto resolve
disputes early before they become formal complaints or grievances.

PRENEGOTIATION isthe process of preparing for negotiation. It includes assessing the conflict and
designing the process as well as anything else necessary to bring disputing parties together to begin
resolving their differences. In this guidebook, the term *prenegotiation” is used interchangeably with
“convening,” defined above.

PRIVATE JUDGES or RENT-A-JUDGE isafairly new innovation by some private dispute resolution
firms and some courts. Retired judges typically are used to hear these cases which would have been
taken to areal court, and the parties agree in advance to accept the decision asiif it were areal court
decision. The advantages of this process are speed, privacy, and the ability of the parties to select ajudge
with expertise in the disputed matter.

SETTLEMENT CONFERENCES normally take place after formal charges or complaints have been
filed in court or with formal agency dispute resolution systems and before the adjudicator, the judge or
arbitrator, has rendered a decision.

SETTLEMENT JUDGES serve essentially as mediators or neutral evaluators in cases pending before a
tribunal. The settlement judge is usually a second judge from the same body as the judge who will
ultimately make the decision if the case is not resolved by the parties. Magistratesin the Federal court
system often serve as settlement judges and may compel attendance of senior officials and business heads
who have decisionmaking authority.
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STAKEHOLDERS are all the individuals, organizations, businesses, and institutions—public and
private—that have standing and will be affected by decisions related to an issue in controversy.

SUMMARY JURY TRIALS (SJT) are court-run programs. The purpose is to give the parties a peek at
how areal jury might decide the case without going to the expense and time of areal tria. It isashort
proceeding, generally one-half to 1 day, in which the attorneys for the parties to the dispute are each
given about 1 hour to summarize their case before the jury, and the judge gives a brief explanation of the
law. Thejury's decision is nonbinding unless the parties have agreed to accept it as binding ahead of
time. One advantage of an SJT isthat it gives parties who cannot afford afull trial their day in court.
Settlements often occur immediately after SITs.
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Authorizing and Related Laws, Executive Orders

Administrative Dispute Resolution Act (ADRA) of 1996 (Public Law 104-320)
Thisisthe central law emphasizing use of alternative dispute resolution (ADR) by Federa
agencies. Originaly passed in 1990, it was amended in 1996. The law authorizes and encourages
Federal agenciesto use mediation, facilitation, conciliation, factfinding, arbitration, and other
techniques for the prompt and informal resolution of disputes. Requires each agency to adopt a
policy on ADR and designate a senior official to be the agency dispute resolution specialist.
Contains important information about using neutrals, confidentiality, and use of arbitration.
Permanently reauthorizes the Negotiated Rulemaking Act of 1990.

Negotiated Rulemaking Act of 1990 (Public Law 101-648), November 29, 1990; reauthorized in 1996
by the ADRA
Establishes a framework for the conduct of negotiated rulemaking and encourages agencies to use
the process to enhance the informal rulemaking process. Negotiated rulemaking committees must
be chartered under the Federal Advisory Committee Act.

Blair House Papers (January 1997)
These papers, published in alittle red book, contain the Clinton Administration’s second-term
views on reinventing government. Section Il, “Foster Partnership and Community Solutions,”
emphasi zes using labor-management partnerships and ADR.

Executive Order 12871, Labor-Management Partnerships (October 1993)
Requires agencies to “ provide systematic training of appropriate agency employees (including line
managers, first line supervisors, and union representatives who are Federal employees) in
consensual methods of dispute resolution, such as alternative dispute resol ution techniques and
interest-based bargaining approaches.”

Executive Order 12988, Civil Justice Reform, February 5, 1996, effective May 1996
The Department of Justice press release announcing this Executive order states. “ The executive
order instructs government lawyers at all Federal agencies to use alternative dispute resolution
techniques including negotiation, mediation and arbitration when appropriate. In doing so, the
President removed the prohibition on the use of binding arbitration by the Federal government.”

Civil Justice Reform Act (Public Law 101-650), December 1, 1990
Requires each United States district court to implement a plan to reduce delay and expense in its
civil dockets. Contents of such plans may include authorization to refer appropriate cases to
alternative dispute resolution programsthat: (1) have been designated for use in a district court; or
(2) the court may make available, including mediation, minitrials, and summary jury trial.

Federal Acquisition Streamlining Act of 1994 (Public Law 103-355), October 13, 1994
Simplifies contracting in many ways that could help agencies contracting for a neutral in an ADR
proceeding, including: (1) raising the small purchase limit from $25,000 to as high as $100,000;
(2) providing that agencies need not use full competitive procedures when contracting for expert
services—including third party neutrals—in litigation or other disputes involving the government;
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(3) extending the sunset date for those parts of the ADRA that apply to contract claims from
October 1995 to October 1999; and (4) requiring a contracting officer to explain his or her rejection of
a contractor’ s request for ADR and vice versa.

Americans with Disabilities Act of 1990 (Public Law 101-336), effectivein 1992
“Where appropriate and to the extent authorized by law, the use of aternative means of dispute
resolution, including settlement negotiations, conciliation, facilitation, mediation, factfinding,
minitrials, and arbitration, is encouraged to resolve disputes arising under this act.”

Equal Employment Opportunity Regulationsin 29 CFR Part 1614, effective October 1, 1992
This part covers administrative complaints and appeals of employment discrimination filed by
Federal employees and applicants for Federal employment. Where the agency has an established
dispute resolution procedure and the aggrieved individual agrees to participate in the procedure,
the precomplaint processing period can be extended from 30 to 90 days. The regulations also
encourage agencies to incorporate alternative dispute resolution techniques into their investigative
efforts to promote early resolution of complaints.

Agricultural Credit Act of 1987, TitleV
Requires the major Federal agricultural lenders, Federal Home Administration and Farm Credit
Services, to “participate in good faith in agricultural loan mediation programs’ before delinquent
farm loans can be foreclosed on.
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Federal Advisory Committee Act

What is the Federal Advisory Committee Act?

The Federal Advisory Committee Act (FACA) of 1972, (Public Law 92-463, 5 U.S.C., App) controls the
existence and operation of groups that advise Federal Executive agencies. Congress enacted FACA to
enhance public accountability of advisory committees, protect against undue influence of special
interests, and reduce wasteful expenditures of public funds.

What type of groups and activities does FACA apply to?

FACA appliesto “advisory committees.” Advisory Committees are groups of private individuals who
gather to advise the government. They are often groups of experts who offer technical advice or provide
nongovernment opinion on crucial issues. The FACA defines advisory committee to mean “any
committee, board, commission, council, conference, panel, task force or other similar group, or any
subcommittee or other subgroup thereof . . . whichis: (A) Established by statute or reorganization plan,
or (B) Established or utilized by the President, or (C) Established or utilized by one or more agencies, in
the interest of obtaining advice or recommendations for the President or one or more agencies or officers
of the Federal Government, except that such term excludes . . . any committee which is composed wholly
of full-time officers or employees of the Federal Government.”

There are some restrictions on the applicability of FACA found within FACA itself and aso in other
laws, such as the Unfunded Mandates Reform Act of 1995. In addition, General Services Administration
( GSA), the agency which has been delegated responsibility for carrying out the functions of FACA, has
issued regulations and guidance on the applicability of FACA found in 41 CFR 8§ 101-6.1001 to
101.1035. Thefollowing isa brief summary of criteriato determine if FACA applies and exceptions to
the criteria. Thisisavery genera listing, which is not intended to define when FACA applies, but rather
to give general information about FACA. For a more comprehensive analysis, contact the Solicitor’s
Office or Reclamation’s Committee Management Officer, Property and Office Services, D-7924.

FACA APPLIES TO FACA DOES NOT APPLY TO

A “group”; for example a roundtable. * Meetings with a single individual.
Meetings where advice or opinions of individual attendees are sought.

Group must consist of members outside of ¢« Meetings comprised wholly of full-time Federal employees.

Federal Government, for example, « Meetings between Federal officials and elected officers of State, local, and tribal
members of the public, members of trade governments regarding Federal programs established pursuant to public law
associations. that share intergovernmental responsibilities.

Meetings with local civic groups whose primary function is that of rendering a
public service with respect to a Federal program.

Advice or recommendation sought from » Meetings with groups for the purpose of exchanging facts or information.
the group. For example, a consensus is « Meetings with groups that perform primarily operational functions.
being sought. » Meetings with permittee or contractors to discuss routine matters directly related

to the particular permit or contract.

Established or utilized by Federal » State or local group established to advise State or local officials.
Government. » Meetings initiated by a group to provide the group’s view (not to be used
recurrently or as a preferred source of advice).
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What is required if FACA applies?

If FACA appliesto your process, then it requires several things, some of which are:

Committees must be chartered before they can meet or conduct any business. Advisory
committees can be created only when they are essential to the performance of a duty or
responsibility.

The committee membership must be balanced in terms of the points of view represented.

The committee must remain only advisory, and the determination of actions and policy must
remain with the agency.

The committee must publish a notice of all meetings, and ensure they are open to the public, and
allow interested persons to appear before or file statements with the committee, subject to
reasonable rules established by administrator.

The committee must record detailed minutes and make available transcripts of the meetings, at
only the actual cost of duplication.

A limitation on the compensation paid to committee members applies.

Reclamation’s Committee Management Officer, D-7924, will assist you in chartering the committee and
obtaining necessary approvals.

Application of FACA to ADR processes

FACA may affect your activities in alternative dispute resolution (ADR) processes, particularly when
negotiation and facilitation are used to gather public input for decisionmaking. ADR processes such as
mediation, when used to resolve a specific dispute between Reclamation and one or more parties, are not
for the purpose of obtaining advice or recommendations, even though a mediation event requires
“consensus’ by the partiesin order to resolve the dispute. Also, the Administrative Dispute Resolution
Act specifically allows for some ADR processes to be conducted in confidence, although potentially
adverse consequences of shielding discussions from the public should be carefully weighed.

Where to go for more information

The GSA has been delegated responsibility for carrying out the functions of FACA and has published
regulations and guidance on FACA in the Code of Federal Regulations (41 CFR 101-6). The Department
of the Interior has guidelines published in the Departmental Manual, 308, DM. Reclamation has a
directive in the Reclamation Manual, ADM 01-01, and has a Committee Management Officer, located in
the Management Services Office, D-7924. The Committee Management Secretariat, an organization
created by FACA to evaluate and monitor compliance with FACA, maintains an excellent website, which
includes the law, regulations, legal opinions, etc. Their siteisfound at:
http://policyworks.gov/org/main/mc/linkit.htm.
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Deciding if FACA appliesin agiven dispute is a confusing and developing area of law, so it isimportant
that you contact the Solicitor’s Office or Reclamation’s Committee Management Officer, D-7924, to
determine if FACA appliesto your situation.
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Case Studies

Case study I: MEDIATION OF CONSTRUCTION CONTRACT CLAIM

Partiesinvolved:

Abstract:

Contact and Phone number:

Period covering the situation:

Bureau of Reclamation and Torno America, Inc. (contractor)

The contractor had filed aclaim in late 1991, claiming differing
site conditions and defective/impossible specifications related to a
contract for canal construction. Reclamation had pursued
discussions with the contractor, but no resolution had been
reached and the contractor appealed his claim to the Interior

Board of Contract Appeals (IBCA). Prior to adecision from the
IBCA, the parties entered into mediation. At that time, the
contractor valued his claim at approximately $6 million including
interest, and the Government’ s position was approximately
$500,000.

It had been apparent from the previous discussions that,
considering the large disparity in value, resolution between the
parties without third-party assistance was not possible. The
parties agreed to employ a mediator in an effort to facilitate a
resolution. In mid-April 1996, the parties entered into 2 days of
mediation. During mediation, each party presented its position
on the issues of differing site conditions and defective/impossible
specifications. There was still considerable difference of opinion
on the interpretation of the contract data and actual conditions
encountered. During the discussion, the contractor presented
some new aspects of the contract and site condition limitations on
performance. The Government determined there was some
validity to the new information. With the help of the mediator,
the parties reached a resolution of $1,700,000 including interest
through the date of agreement. The IBCA then granted the
parties’ joint motion to dismiss based on the mutual agreement.

Mike C. Ward, Contracting Officer, (801) 524-3761

Bureau of Reclamation, Upper Colorado Region, Salt Lake City,
Utah

1990-96
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Case study Il: FACILITATION OF ENDANGERED SPECIES ACT

IMPLEMENTATION

Parties Involved:

Abstract:

Facilitator s used:

Period covering the situation:

Reclamation, National Marine Fisheries Service, and various
stakeholders including irrigation contractors and environmental
interests.

The Bureau of Reclamation’s diversion dam along the
Sacramento River near Red Bluff, California has fish ladders, but
fish populations were dropping to levels of concern for
environmental agencies with endangered species responsibilities,
such as the National Marine Fisheries Service. 1n 1992-93,
Reclamation invited mediators John Lingelbach and Susan
Wildau from CDR Associates to help design a process for
building consensus among various stakeholder groups to reach
consensus on a plan for fish passage which would be sufficient to
satisfy Endangered Species Act requirements while continuing to
provide water under contracts to agricultural interests. CDR
facilitated two meetings of the parties, which resulted in
agreements on an approach for development of the plan and on
interim measures, including operation of the gates that regulate
flow from the dam which would be sufficient to satisfy
Endangered Species Act requirements while continuing to
provide water under contracts to agricultural interests.

John Lingelbach and Susan Wildau from CDR Associates,
Boulder Colorado

1992-93
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Case study lll: MEDIATION OF WORKPLACE EEO DISPUTE

Partiesinvolved:

Nature of the issug(s) or dispute:

Discussion:

Bureau of Reclamation supervisor/employee

A female employee claimed she was being harassed (nonsexual)
because of her gender. She claimed she was not being given the
same opportunities for advancement as the other members of the
staff (she was the only woman). She believed that developmental
assignments always went to the men and that she’ d be asked to
cover their work while they were given assignments that prepared
them for future promotions or more challenging work
assignments. The situation deteriorated over along period of
time into more petty happenings between both parties.

The situation had been deteriorating for a year, to the point that
both the supervisor and the employee were “keeping book” on
each other. Both were looking for what the other was doing
wrong. At this point, neither could do anything right. There
were a couple of in-house mediation efforts, but not much
progress was made. Several complaints of discrimination for
reprisal were subsequently filed, and the supervisor was spending
an inordinate amount of time dealing with the issues.

Eventually, all complaints went formal, and a contract
investigator begin the investigative phase of the complaint.
During hisinvestigation, the investigator discussed with the EEO
manager the potential for mediation and, of course, the EEO
manager related the past efforts and the amount of animosity that
have developed over the year. Based on his discussion with the
complainant, the investigator suggested that Reclamation bring in
amediator from outside of the organization. Theinvestigation
was put on hold while arrangements were made for mediation.
Both parties agreed, though somewhat reluctantly.

In the beginning, the employee did not want to be in the same
room with the supervisor, so the mediator worked with both the
employee and the supervisor separately. After about one-half a
day, the mediator convinced both parties that progress was being
made and, in order to continue, the two needed to talk face-to-
face. By the end of the day, resolution was very close with only a
couple of minor issues remaining. The parties quit for the day
with the intent of resuming in the morning.

The next day, the complainant called the EEO manager and told
him she was not interested in continuing the mediation. She said
she felt she could do better by sticking with the investigation and
potential hearing process. The EEO manager relayed thisto the
mediator. Upon hearing this, the mediator immediately called the
complainant and convinced her that she had more control of the
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Outcome:

L essons learned:

process and the outcome through mediation. She reluctantly
returned to continue the mediation.

What had happened was that the complainant had been convinced
by others that management would get what it wanted from the
mediation, and she would be just as bad off as before and, in fact,
probably worse. Fortunately, in this case, the employee was not
looking for any monetary award. She liked the organization and
the work she did. In her words, she wanted to be |eft alone to do
her job, which she believed she did very well. Up to this point,
all of her appraisals had been satisfactory and had included a
couple of awards. She also wished to be given the same
opportunities as everyone else.

As the mediation progressed, other management officials were
brought into the situation, because it became apparent that
resolution was not possible unless a reassignment could be
worked out so that she would no longer be working for the
supervisor. This meant getting concurrence from another
manager.

By the end of the third day, resolution was reached. A number of
things were agreed to, including the reassignment.

The first important aspect of this case is that in-house mediation
didn't work, though it has worked in other instances, probably
because the mediator was too close to the situation. She knew the
supervisor and the employee too well. Secondly, it was
important that the mediator was patient, continued to work with
both parties, and didn’t give up when it appeared that the
mediation was over. And, thirdly, it was important that the
organization was open to a reasonable resolution. Management
was able to keep personalities out of the process and stay focused
on what was good for the organization and the employee. In the
end, both parties had their issues satisfied.
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Case study IV: MEDIATION OF CONSTRUCTION CONTRACT CLAIM

Partiesinvolved:

Abstract:

L essons L ear ned:

Contact and Phone Number:

Bureau of Reclamation and contractor

The contractor filed a$2 million claim for direct damages and
impacts caused by flood releases from adam. Shortly before the
mediation took place, the contractor added an additional

$4 million dollars of claims related to worker efficiency and
differing site conditions. A retired Armed Forces Board of
Contract Appeals Judge served as mediator.

After each party had presented its position on the claim issues,
the mediator visited Reclamation and the contractor individually
to give her impression of what she had heard. Much to
Reclamation's surprise, the mediator suggested that Reclamation
had responsibility for the flood release due to an amendment
made to the contract. She also suggested that the worker
efficiency claim had little merit.

After afew offers and counter offers, the final issues were settled
by having the contractor's and Reclamation's project engineers
discuss them one-on-one, with the mediator not present. These
private discussions enabled each side to find some merit in the
other's position. Asaresult, a $3.4 million settlement was
reached.

Reclamation considered the flood release issue a "slam dunk™
winner. Sinceit felt confident in its position on this part of the
claim, Reclamation focused on the contract language and did not
address technical issues or costsin its presentation to the
mediator. As aresult, the mediator recommended that the
contractor receive amost the full value of this part of the claim.
The lesson learned is that, no matter how confident that
Reclamation feels in the merit of its position, afull technical,
contractual, and cost analysis presentation still is required to
ensure that the mediator understands all aspects of the dispute.

Brian Davenport (303) 445-3300
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Case study V: CONSTRUCTION CONTRACT PARTNERING

Parties Involved:

Abstract:

Discussion:

Bureau of Reclamation, Pacific Northwest Region, Perini
Corporation, Voith Hydro Inc., and numerous subcontractors

The Minidoka Power Plant Replacement Project began in 1993.
Two new turbine generators, providing 20 MW of generating
capacity, were installed along with a new powerhouse in Rupert,
Idaho. The 88 year old Minidoka Dam had been operating seven
generators providing power and water to users across most of
southeastern Idaho. Perini Corporation was awarded a contract to
construct the new facilities, and Voith Hydro was awarded a
contract to supply and install the two generators. The estimated
cost of the project was $62 million with an estimated time to
complete of about four years. Initially, Perini Corporation and
Reclamation agreed to a contract provision to include partnering
as amethod of facilitating the completion of the contract and to
resolve disputes. Voith Hydro agreed to join the partnering effort
approximately one year after the project was underway.

The partnering project began in late 1994 with a two-day
workshop conducted by FMI Corporation of Denver, CO. The
workshop was attended by all the parties (including
subcontractors) and included learning skills in team building,
problemsolving, and conflict resolution. The group also
developed identified obstacles to successful completion of the
project, critical elements of success, and a Partnering Charter
signed by all participants. One of the noteworthy outcomes of
the workshop was the development of a“report card” in which al
the partners would periodically grade or rate progress of the
project on eight critical success factors. It served as an excellent
benchmark to measure how well the project was progressing.

One-day follow up sessions were periodically held during the first
year with a consultant from FMI. The partners also held
partnering sessions during the year with limited facilitation by the
Pacific Northwest Region’s Training Officer. After the first
year, it was apparent the partners needed a greater level of
support to coordinate and set up meetings, provide meeting
facilitation, assist in resolving disputes, and assure the report card
process was being used. The Training Officer agreed to be the
partnering facilitator and to provide the increased support with
assistance from FMI as needed. Thiswas a particularly sensitive
issue because the partners allowed Reclamation’s Training
Officer to serve as aneutral, third party in spite of his alignment
with Reclamation as the Owner of the project.
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Outcome:

Contact and Phone number:

Voith Hydro Inc., was requested to join the partnering meetings
early in the process, and the company remained active and highly
supportive partners up to the conclusion of the project.

Starting with the second year of the project, partnering meetings
were held approximately every 6 to 8 weeks. Participation by the
partners was high (about 20-25 people per meeting) and included
Reclamation employees (staff from construction engineering, the
contracting office, Technical Support Center, and project site
personnel), the two general contractors, and sub-contractors
appropriate to the particular phase of the project. Meetings
continued to be held in this fashion until the conclusion of the
project. In advance of each meeting, the facilitator collected
report cards from al partners, gathered agenda items from all
partners, and attempted to resolve or identify any “hot issues’ in
preparation for the next meeting.

After awhile, meetings took on aregular routine usually
involving one day. Typically the meeting started with results of
the report card graphically displayed so that participants could see
how they were progressing on their critical successindicators.
Narrative comments from the report cards were discussed and
dealt with. Agendaitems were adjusted with estimated time
frames assigned. The bulk of the meeting dealt with the critical
issues that were affecting the progress of the project.
Occasionally breakout groups were formed to deal with issues
that did not require all participants with the groups reporting out
to the large group at the end of the day. Issuestypically were
dealt with and resolved at the meeting. All activities, issues,
decisions, and action items were recorded and distributed to all
partners in advance of the next meeting.

When disputes arose that could not be resolved at partnering
meetings, arrangements were made to meet separately to resolve
these issues. The partnering facilitator usually participated to
help mediate these disputes.

The project was completed on time in May 1997 with no ensuing
litigation realized to date. Remaining, unresolved issues resulting
in adjustments to the contract with Perini Corporation were
negotiated and settled employing a global settlement. No claims
have been submitted by either Perini Corporation or Voith Hydro
Inc., to date.

Gary Segers, Regional Training Officer, Pacific Northwest
Region, Boise, Idaho, (208) 378-5142
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Case study VI: MEDIATION OF CONFLICT BETWEEN WORKGROUP AND

SUPERVISOR

Partiesinvolved:

Natur e of the issues;

Discussion:

Bureau of Reclamation supervisor and 9 employees

Several employeesin one workgroup complained several times to
Human Resource specialists about conditions within their
workgroup and between the workgroup and the supervisor. The
issues involved how work was assigned and evaluated, the role of
the assistant supervisor, and other factors affecting
communication and morale.

A Reclamation mediator met separately with the two supervisors
and then with the employees as a group. The supervisors asked
that the employees come up with an agreement to resolve the
issues from their perspective, then bring the supervisorsinto the
mediation to hammer out afinal agreement acceptable to
everyone. The method of proceeding was acceptable to the
employees.

The mediator met several times (usually for about two hours)
with the employees, using an interest-based process to help them
identify their specific concerns. Since everyone had a somewhat
different view of what was wrong, this phase of the process
involved alot of discussion and clarification, and took
approximately 8 hours. Next, the group focused on identifying
their interests, the interests of the organization, the interests of the
taxpayers, and what they perceived to be the interests of the
supervisors. This phase took approximately 2 hours.

The mediator then led the group through a brainstorming session
to come up with ideas/recommendations to address their
concerns. The brainstorming was done with no initial evaluating.
Later, each idea/recommendation was discussed and evaluated
against the identified interests. Then agreement was reached on
which recommendations to include (and what form of each) in the
resolution agreement proposal to be presented to and discussed
with the two supervisors. This phase was very detailed, and took
approximately 10 hours.

The mediator then met with the two supervisors and presented the
proposed agreement, which addressed work assignments,
evaluation, morale, communications, mutual support, training and
development, and resolution of future conflict. The supervisors
were in general agreement with the proposal, but wanted to
discuss possible changes with the group.
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Results:

L essons learned:

Contact:

This phase took approximately 2 hours.

The joint meeting between the supervisors and the 9 employees
took about 6 hours. There were differences of opinion between
the supervisors and the employees on several recommendations,
but those differences were worked out through a process of
clarifying interests and finding common ground.

The final result was a 6 page agreement that all the employees
and the two supervisors signed. Prior to the signing ceremony,
the compl ete agreement was reviewed for feasibility and
regulatory compliance by appropriate Human Resources staff.
[NOTE: the review was necessary because the agreement
contained procedures involving awards, selections, leave policy
and other regulated matters].

Two changes might have made the mediation effort more
successful. First, the process would have been more efficient if
the sessions were al held in asingle block of time—say three
contiguous days. Since it was not, a certain amount of repetition
was necessary at each meeting. Setting aside a block of time
would have helped everyone focus and concentrate solely on the
issues and how to address those issues productively. Nepenthe-
less, it is not always possible to have everyone available for two
or three days. When that is the case (asin this example), the
process can still be effective.

Second, the agreement did not contain a provision for followup
meetings to evaluate the effectiveness of the written agreement.
Such followup sessions—perhaps one 30 days after the agreement
was signed and another later on—may have helped everyone stay
on track.

Gary Bracken
(303) 445-2674
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SAMPLE WATER RIGHTS NEGOTIATIONS

The following examples were taken from Seeking Solutions:  Alternative Dispute Resolution and Western
Water Issues, Report to the Western Water Policy Review Advisory Commission, Gail Bingham,
Resolve, Inc., Washington, DC, October 1997.

San Luis Rey Indian settlement legislation. 1n 1984, Congressman Ron Packard
established the San Luis Rey Indian Water Settlement Task Force and directed his
administrative assistant, Clyde A. Romney, to mediate the resolution of a decades-old
litigation between five Bands of Mission Indians, the United States, the City of
Escondido and the Vista Irrigation District. An agreement was reached on a set of
settlement principles that, in turn, were embodied in authorizing legislation passed by the
U.S. Congressin 1988 (P.L. 100-675) and the subsequent appropriation of a $30 million
trust fund. Mr. Romney currently isin private practice and continues as the mediator for
ongoing implementation issues with the Metropolitan Water District of Southern
California, the Bureau of Reclamation, and state water agenciesin California, Arizona
and Nevada

Umatilla Basin Project settlement. The Umatilla Basin Project, authorized by federal
legidation in 1988, provided for use of water from the Columbia River to supply the
agricultural community to restore instream flows needed for the historically rich salmon
fishery that supported three tribes—the Umatilla, the Cayuse and the Walla Walla—and
to preserve the Umatilla agricultural, irrigation-based economy. However, to complete
the project, the Bureau of Reclamation needed approvals from the Oregon State Water
Resources Project that would permit trading irrigation rights for fish flows and
exchanging water from the Umatilla River for Columbia River water. After formal
objections to these approvals were raised, the parties agreed to a mediation process
assisted by Elaine Hallmark (Confluence Northwest) and Chapin Clark, water law expert
and law professor, to reach a settlement that enabled the project to go forward,
specifically addressed “water spreading” and other issues raised by the objectors, and
guaranteed that water from the Columbia would be used to restore fish flowsin the
Umatilla.

Don Pedro Hydroelectric project. The license for the Don Pedro Hydroelectric project
mandated an interim review to determine the appropriate instream flows for protection of
adownstream chinook fishery. Aspart of thisreview, the Federal Energy Regulatory
Commission contacted mediators from the Federal Mediation and Conciliation Service to
help them address along standing dispute over the effect of increasing the fishery flows
on the municipal water supply for the City of San Francisco. The mediation process,
which was done as work proceeded concurrently on an environmental impact statement
under NEPA, resulted in an agreement and the license was amended to incorporate the
terms of the settlement.

Patuxent River. Although not in the West, one of the earliest examples of the value of
joint fact finding was over nutrient loading issues. In June 1981, the Maryland Office of
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Environmental Programs issues a draft “nutrient control strategy” for the Patuxen River.
The state’ s strategy emphasized removal of phosphorus at large sewage treatment plants
in the four upstream counties around Washington DC. The Tri-County Council of
Southern Maryland, representing largely rural downstream counties closer to the
Chesapeake Bay, challenge the plan as unsatisfactory because it did nothing to reduce
nitrogen loads. Mediator John McGlennon designed and facilitated a two-stage process,
beginning with a preliminary meeting of scientists trusted by the various sides and who
had been engaging in a“war of the experts’ that made consensus building on what to do
more difficult. At thisfirst meeting, the scientists put together a joint report sorting out
what was known, not known and in dispute about the causes of water quality problemsin
the Patuxent. This report became the basis of a second meeting of approximately

40 stakeholder representatives, who were then able to focus on their policy
disagreements and reach a compromise on a plan of action.

San Diego. The member agencies of the San Diego County Water Authority serve most
of the county. Inthe early 1990’s, the Authority sought to create approximately

90,000 acre-feet of emergency storage capacity in response to concerns about supplies
during drought years and the possible effects of an earthquake on existing pipelines that
cross active faults. A team of environmental scientists and engineers had generated

32 options or “systems” for providing that emergency storage capacity, which included
combinations of new or expanded dam facilities, pump stations and pipelines. These
options were narrowed to 13 by applying preliminary screening criteria. With the
assistance of mediator Scott McCreary from CONCUR, the Authority convened a
27-member Emergency Storage Working Committee made up of the diverse interests
involved, including those near the sites of potential new storage facilities. This group
met 7 or 8 times, seeking agreement on factors that should be weighed to select the
alternatives to be included in the environmental assessment. One outcome was a process
for evaluating options, which included paired comparisons of the criteria and resulted in
an agreed upon weighting scheme for evaluating the options. This consensus on
weighted criteria, in turn, was applied to the empirical data gathered by the consultants,
narrowing the options to the four which were used as the aternatives for the
environmental impact assessment document prepared in compliance with NEPA and the
California Environmental Quality Act. Thiscaseisagood illustration of the use of ADR
within “NEPA” type processes.
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Appendix F

Sample Materials: Charter, Agreement to Mediate,
Resolution and Settlement Agreement, and
Evaluation Forms




Sample Materials: Charter, Agreement to Mediate,
Resolution and Settlement Agreement,
and Evaluation Forms

This appendix contains examples of written materials commonly used in the conflict management
process.
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Transmittal memorandum for the charter that follows:

United States Department of the Lnterior

BUREAU OF RECLAMATION
RECLAMATION SERVICE CENTER
PO Box 25007
Building 67. Denver Federal Genter
Denver. Colorado 80225-0007

IN REPLY REFER TO:

D-4200
SEP | 5 1997
MEMORANDUM
To: Managers and Supervisors of Bargaining Unit Members

Employees Represented by IFPTE, Loca No. 128
Employees Represented by IBEW, Loca No. 111

From: @QMargaret W. Sibley
Director. Human Resources Office

Subject: New Partnership Agreement Between RSC and Exclusive Representatives

President Clinton signed an Executive Order in late 1993 calling on management and labor unions
representing Federal employees to establish a new way of interacting with each other. The
President. concerned about the negative effects of adversaria relationships and costly litigation in
many parts of the Executive Branch, called on management and labor to forge more harmonious
and productive relationships. His Executive Order calls for a partnership approach and using
interest-based bargaining to solve problems as well as improve the performance of the Executive
Branch. The clear intent of the Executive Order was to tell the Federal labor-management
relations community to cooperate more and feud less.

Since 1993. Reclamation management and the many unions representing its employees have been
working hard to make partnership a reality. The attached Partnership Agreement is the result of
several years of effort to change how management and labor unions have traditionally interacted
This new Partnership Agreement decentralizes the labor-management relations program for the
Reclamation Service Center. It stresses the need for those parties most affected by changesin
conditions of employment to reach consensus on how to deal with those changes at the earliest
possible opportunity. The numerous restrictions and requirements contained in our traditional
labor management agreements have been set aside. This was done to encourage employees,
working with or through their unions, to help management solve issues and improve working
conditions.
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The parties to the Partnership Agreement are committed to the following principles:

Trust

Open communications

Honesty

Mutual respect and fairness

Being responsible and accountable
Unity of purpose

Open mindedness

The Reclamation Service Center Partnership Council has been assigned the responsibility of
assisting managers. supervisors and employees to understand the purpose and terms of the
Partnership Agreement. If after reading this agreement you have questions or concerns, please
communicate them to the Council by e-mailing a message to PARTNERS. or to one of the
Council members individualy. The current members are:

Dally Dye (E-mail address is IFPTE)
Gertrude Germann Tgermann

Connie VanDeventer Cvandeventer

Hank Sandhaus Hsandhaus

Audrey McCray Amccray

Bert Sevey Bsevey

Warren King Wking

Linda Rihe Lrihel

Neal Armstrong Narmstrong

Jm Weeks Jweeks

The Council will be providing Partnership Agreement training sessions for all interested
personnel.

Change, even the positive change envisioned by this Partnership Agreement, does not happen
overnight or come easily. With the cooperation of all parties affected by this agreement we will
have successful partnership endeavors.

Attachment
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Sample Charter

PARTNERSHIP AGREEMENT
between
The International Federation
of
Professional and Technical Engineers
L ocal 128/
The International Brotherhood of Electric Workers
Local 111
(Union),
and
The Bureau of Reclamation
Reclamation Service Center

1. PREAMBLE

We believe that all people want to be involved in decisions affecting them, care about their jobs
and others, take pride in themselves and their contributions, and share in successfully achieving
Reclamation’s mission. Therefore, the International Federation of Professional and Technical
Engineers (IFPTE), the Intemational Brotherhood of Electric Workers (IBEW), and the

Reclamation Service Centerl (RSC) have developed this partnership agreement to facilitate
working together.

IFPTE, IBEW, and RSC enter this Labor-Management Partnership Agreement (Agreement) in
the spirit of Executive Order 12871, Labor Management Partnerships.

Tbrougb this agreement, all management and union entities within RSC will work effectively to
carry out the partnersbip principles described under the Commitment topic. All parties commit
to pursue the goals and guidelines within this agreement.

We mutually agree a reduction of third party actions is in the best interest of all, i.e., unfair labor
practices, arbitration. This will provide for a more desirable work place and a reduction in the
RSC’s operating costs. We also agree, for the RSC to be an effective organization input will be

encouraged from all employees. This is especially true when conditions of employment and
human resource policies are being changed.
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2. LABOR RECOGNITION AND UNIT DESIGNATION

IFPTE Local 128 and IBEW Loca 111 (Union) as certified by the FLRA, are recognized as the
exclusive representatives of all employees in the bargaining units. The Unions and Management
will work together as parties to this agreement, each Union may present their issues individually

but it is the spirit of this agreement to work al issues as ateam. The cost of individual actions
will be borne by the involved parties.

Employees have the right to form, join, or assist the union, or to refrain from any such activities,
freely and without fear of penalty or reprisal.

No employee will be discriminated against by either party because of race, color, creed, religion,

sex, national origin, age, sexua orientation, marital status, physical capabilities, lawful political
affiliation, or Union participation.

Employees initially appointed to, or placed in a bargaining unit position, will be notified at their
entrance on duty that the Union is their exclusive representative.

3. COMMITMENT

The parties will be governed by the FSLRS (Federal Service Labor Management Relations
Statute) as set forth in Section 7 of Public Law 95-454, subsequent Executive Orders and
applicable decisions of the Federal Labor Relations Authority.

We acknowledge that the principles set out in this agreement are neither all inclusive nor
complete but serve as broad guides for parties to follow in fulfilling the RSC’smission and in
their relationship with each other. It is the intention of the parties to rely upon these principles to
guide actions. The patties also acknowledge that in arriving at this agreement, additional
principles were extensively discussed.

The underlying principle on which this agreement is founded is that al parties through
collaborative efforts make the RSC a provider of high quality cost-effective services for
Reclamation and as appropriate, other organizations. The intent is to provide a forum for

sharing information of interest to management and labor with the goal of making decisions that
both Parties support.

The agreement’s vision is to
Design, Carry Out, and Maintain a Cooperative, Constructive
Working Relationship to Achieve Reclamation’s Mission.

To accomplish this vision all parties are committed to the following principles:
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Trust
Open communications
Honesty
Mutual respect and fairness
Being responsible and accountable
Unity of purpose
Open mindedness

4. GOALS

The goals of entering into this agreement are to:

Improve productivity, increase effectiveness, and promote the effective use of resources
(materials, equipment, employee skills and knowledge, and funding).

Develop and carry out methods to improve communications, identify issues, and find
solutions that directly affect RSC employees. This includes continually improving open
communication and cooperation throughout the RSC.

Incorporate employees’ ideas into the RSC decision-making processes; help dll
understand Reclamation’s mission and the RSC’s mission, goals, and objectives; and
support for organizational decisions.

Orchestrate a cooperative and active role in carrying out policies and procedures that
affect employee relations and improve customer services. Take a proactive rolein
carrying out changes.

Provide training and educational opportunities necessary to meet ongoing challenges,
programs, and RSC goals. The success of RSC in meeting its mission in a challenging
environment depends on the continuous development and use of new tools, methods, and
leading edge technology.

Continuously work to improve labor-management relationships with the intent of

developing mutual understanding, trust, respect, and improving employee morale and job
satisfaction.

5. STRUCTURE/GUIDELINES

The Unions are the recognized bargaining agents for al employees in the defined bargaining unit
and as such, are entitled to negotiate on any change in terms and conditions of employment and
human resource policies and practices affecting bargaining unit employees. If the principles of
this Partnership Agreement are not followed, parties will meet to resolve the issue. Mediation is
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an dternative to help in this process if the parties are unable to jointly resolve the issue.

Parties will mutually participate in the development or modification of any human resource

policies or procedures developed by the RSC in those areas identified above that diitly affect
bargaining unit employees.

When creating or modifying agreement principles the consensus processes, as appropriate, will
be used to develop decisions and resolve disputes.

The consensus process as discussed in this document is an agreement between the participants
that all can support a decision athough it may not be exactly what they originally envisioned.
Once a decision(s) is achieved, grievances or unfair labor practice charges will not be pursued
unless there is a breach of the consensus agreement. The parties agree that Interest-Based
bargaining techniques rather than the traditional Position-Based bargaining, will be used in

decision-making processes, including the modification of this agreement. If a consensus cannot
be reached, alternatives must be explored.

This agreement does not modify the rights of either Party provided by the FSLRS. The Union
still pursues their representationa functions for employees and maintains their right to manage
Union business without management involvement. Management is responsible for the RSC

organizational management and making decisions on those matters identified in Section 7106(a)
of the above cited Statute.

The appropriate union offices will be notified of staff meetings and given the opportunity to

participate. There may be executive meetings held by both labor and management that are not
Opento al parties.

6. DISPUTE RESOLUTION PROCEDURES

The purpose of this topic isto provide a mutually acceptable method to settle dispute+ promptly
and equitably. During the dispute resolution process either management or the unions may
request mediation. Before proceeding with mediation there must be mutual consent from both

parties.  The following, including mediation, are the exclusive procedures for bargaining unit
employees to use in resolving disputes.

Initial Resolution

Initial resolution efforts apply only to individual disputes, which means the matter is personal to
the employee. Resolution of an employee’s dispute should begin at the primary working level.
Normally, thisis the level where the first-level supervisor and employees interact. Even if the
dispute involves actions taken or not taken by the first-level supervisor, the partnership principles
of this agreement will be followed. This means that both unions will encourage their bargaining
unit members to work out problems with their immediate supervisors and not elevate them to a
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higher level unless resolution is not possible. Even though there is no time limit for resolving
disputes in the initial resolution effort, an employee must provide a seven (7) calendar day
advance notice, in writing, that ghe intends to terminate the initial resolution and invoke step 1
of the individual employee grievance process. The unions will encourage their bargaining unit

members to make a good faith attempt to resolve individual disputes at the initial resolution
stage.

Eormal Steps

Individual Employee Grievance

Step 1. In cases where the initial resolution efforts have been unsuccessful and the union is
invoking Step 1 on behalf of the bargaining unit member, the grievance will be presented to the
next higher management official within 15 days of completion of the informal step.

Within 10 days of receiving a grievance, the higher management official will present the step 1
decision to the employee and/or the Union using the form or format for that particular union’s
grievance process.

Requests for extensions will be considered on a case by case basis.

Step 2. In cases where the Step | resolution efforts have been unsuccessful and the union is
invoking Step 2 on behdf of the bargaining unit member, the grievance will be presented within

10 days of the conclusion of the Step 1 resolution efforts. The grievance must be presented to

the RSC manager who is the immediate supervisor of the Step 1 deciding official.

Within 15 days of recaving a grievance, the RSC manager will present the Step 2 decision to the
employee and/or the Union using the form or format for that particular union’s grievance process.

Institutio) | Grievances. (e.g. management/union)

Step 1. Management or the Unions may present a grievance concerning a continuing condition or
practice anytime, but a grievance concerning a specific incident must be presented within 15
days of the occurrence of the incident, or of the date that Management or the Union becomes
aware of it However, a grievance will not be regjected as untimely if it is presented within 25
days of the incident, provided the complaining patty informed the other party of the problem
within 15 days. The grievance w-ill be presented to the individual at the lowest level in the
Management or Union hierarchy who has the authority to provide the specific remedial relief
requested. A grievance decision will be rendered within 15 days of presentation of the grievance
to me appropriate decision-maker.

Step 2. If Step | remedia efforts are unsuccessful, Management initiated grievances will be
presented at this step to the IFPTE Union President or the IBEW Business Agent if these parties
were not the Step 1 respondents. Union initiated grievances will be presented to the RSC official
who is the supervisor of the Step 1 respondent. The grievances must be elevated to the Step 2
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deciding officials within 10 days of the conclusion of Step 1 resolution efforts. The deciding
official must issue a Step 2 decision within 10 days of receiving the grievance.

When respondiig to a management grievance, the IFPTE Union President or IBEW Business

Agent will present adecision to the designated Management representative within 10 days of
receiving the grievance.

Requests for extensions will be considered on a case by case basis.
hitrati

When either the union or management is dissatisfied with a Step 2 decision from the above
processes, they may invoke arbitration within 10 days after receiving the Step 2 response. This
will be accomplished by the union submitting a memo to the designated RSC manager named in
Step 2, or by Management submitting a memo to the IFPTE President or the IBEW Business

Agent Employees may not unilaterally invoke arbitration without the concurrence of their
respective bargaining agent

The Party initiating arbitration may request that the Federal Mediation and Conciliation Service
(FMCS) submit alist of five arbitrators. As appropriate, the Parties may jointly request that the
FMCS provide arbitrators with case specific experience.

Patties will meet within 15 days of receiving a list of arbitrators to define the unresolved issue(s),
agree upon an arbitrator, and schedule the arbitration. When arbitration is used associated fees,
trsnscript, and all other arbitrator’s expenses, if any, will be borne equally by involved parties.

Each party shall bear the expense of preparing and presenting its own case, including any special
services requested.

7. REVISIONS/DURATION

The effective date of this Agreement is the signature date(s) of the Union and Management after
ratification by Union membership and directorate management.

This agreement remains in effect for one year. However, the Agreement automatically renews
annudly each anniversary date unless an amendment is sought by either party. Requests to

amend the agreement must be provided to al parties between 90 and 60 days before the
anniversary dates.

The previously described consensus process will be used to modify this agreement. Parties

requesting an amendment will provide their proposal to the other parties within 45 days after
notice.

Any party of this three party agreement may cancel their participation after giving other parties a
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30day advance notice. If such an action takes place, the provisions of currently negotiated
collective bargaining agreements remain in place. Cancellation by any party nullifies this
agreement.

The pay and pay practice provisions contained in the collective bargaining agreement between
the RSC and IBEW Locd No. 111 remain in effect during the term of this agreement

8. COUNCIL RESPONSIBILITIES

The status and role of the Reclamation Service Center Partnership Council (RSCPC) under this
partnership agreement will be determined by council members under the terms of the council’s
charter.

July 34, 1997
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The following signatories hereby approve the Partnership Agreement dated July 3 1, 1997:

For the International Brotherhood of Electrical Workers, Local Union No. 111;

< X(QM-—-J\ g-{-9>
H. jza, Senior Assistant Business Manager Date

For the International Federation of Professional and Technical Engineers, Local Union No. 128 :

Ol Kss o/~

Dolly PiE,‘L@(TﬂT’resident Date

the Bureau of RWn Service Center:
Q,. A -

Jim Malida, Director Date

D- 4300
CONFLICT AND Rresa UTI ON GROUP
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Sample Agreement to Mediate

AGREEMENT TO MEDIATE [ SAMPLEI

This is an agreenent between ’ , and
(the Parties).

The Parties agree to enter into nediation in good faith, and with
a sincere desire to reach a nutually acceptable resol ution of
their differences regarding

DEADLI NE:  The undersigned Parties agree to set aside full
days for mediation sessions. The sessions shall begin on
_, 1997 and end no later than _, 1999.

LOA STICS: The nedi ati on sessions will be conducted from 8:30
am to 430 p.m in Room of Building (Bureau of
Recl amation) at the Denver Federal Center

Provisions: The provisions of this agreenent are as follows:

L The mediators are neutral third-party facilitators who wll
guide the Parties through a process designed to help them
reach their own settlement. The nediators wll not nake
deci si ons about "right" or "wong" or tell the Parties what

to do.
2. Medi ators do not offer |egal advice nor do they provide
| egal counsel. Each party is advised to consult with

appropriate attorneys for |egal advice and about her/his
right to legal representation

3. For nediation to work, the Parties agree and understand that
open and honest communications are essential. Accordingly,
all witten and oral communications, negotiations and
statenments made in the course.of nediation will be treated
as privileged discussions and are absolutely confidential

Ther ef ore:
a. The mediators wll not reveal to anyone the nanes of
the Parties or anything discussed in nediation unless
expressly requested to do so by the Parties. It is

understood that the mediators are not required to
maintain confidentiality if they have reason to believe
that any party is in danger of bodily or egregious
psychol ogical harm or if crimnal activity is

di vul ged.

b. The Parties agree that they will not at any tine
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before, during, or after nediation, call the nediators
as wtnesses in any legal or admnistrative proceeding
concerning this dispute.

c. The nediators will destroy any records, notes, work
product or the |ike devel oped during the nediation
process (wWth the exception of the witten
settlement/resolution agreenent, if one is reached).

d. Both the agreenent to nediate and any witten agreenent
made and signed by the Parties as a result of mediation
may be used in any rel evant proceedin?, and are subj ect
to technical review by appropriate officials before
confirmation and inplenentation.

It is understood that full disclosure of all relevant
information is essential to the nediation process.
Accordingly, there will be a conplete and honest disclosure
by each of the Parties to the other and to the nediators of
rel evant information and docunents.

Al Parties nust be in agreenment regarding who will be
present during the joint mediation sessions. Wwo will

i nclude not only the Parties thenselves, but any
representative(s) either party proposes to be part of the
nmedi ati on sessions. Any proposed changes of personnel nust

be communicated to the nediators in advance. In this
nedi ation, the Parties present will be '
, and

Al parties agree not to propose any punitive action or
proceed in another forum (such as the negotiated grievance,
MSPB, EEO conplaint, or adm nistrative grievance process; or
court) as long as nediation continues.

Bureau of Recl amation nanagenent agrees not to take or
propose any formal action which could adversely affect any
party to this nediation prior to conpletion of nediation,
unl ess one or nore of the Parties' conduct so seriously
viol ates acceptabl e standards as to require inmediate
action.

Wiile all Parties intend to continue with nediation through
1999, if necessary to reach agreenent, it is

understood that nediation is voluntary and any Party may

wi t hdraw from nedi ati on at any tine. It is agreed that if

one or nore Parties decide to withdraw from nmedi ati on, good
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faith efforts will be made to discuss this decision in the
presence of both Parties and the mnediators.

9. If the nediators determne that it is not possible to
resol ve the issues through nediation, the process can be
term nated once this has been conveyed to the parties and
confirmed in witing.

10. If an agreement is reached, the nmediators will prepare a
witten agreenent draft to be finalized in a joint session
with the Parties. Each party will be advised to seek
hi s/ her own representative or |egal counsel before the
agreenment is placed in final formand sent (if appropriate)
for technical review  The agreement will be reviewed for
t echni cal adequacy within 48 hours of its receipt by
appropriate technical specialists and other officials as
required to ensure the agreenent neets regul atory
requirements. Technical review will take place before the
agreenent is signed by the Parties.

11. The ways in which any agreenent arising out of this
nmedi ation may be used wll be spelled out as a provision of
the agreement itself. The parties agree that this wll
clarify all future uses of their witten agreenent.

| have read, understood, and agreed of ny own free will and
W t hout coercion to each of the provisions of this agreenent.

Party #1,

signature and date

Party #2,

signature and date

Party #3,

signature and date
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Mediators

signature and date

signature and date

Techni cal Revi ewers:

signature and date

signature and date

“agreemed.sam”
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SAMPLE Workplace Resolution and Settlement Agreement Reached Through
Mediation

SETTLEMENT AGREEMENT

This Settlement Agreement (hereinafter “ Agreement”) is made and entered into voluntarily between
Mr./Mrs. XXXXX XXXXXXXX, an employee of the Bureau of Reclamation, and the Bureau of
Reclamation (Reclamation), U.S. Department of the Interior (DOI). Mr./Mrs. XXXXXXXX and
Reclamation are collectively referred to herein as “the parties.” Accordingly, under the authority of
Title VII of the Civil Rights Act of 1964 and the Civil Rights Act of 1991, Reclamation and
Mr./Mrs. XXXXXXXX each agrees to the following actions.

A. Reclamation agrees to:

1. Compensate Mr./Mrs. XXXXXXXX in areasonable amount (not to exceed XXXX) as supported by
records and acceptable evidence provided by Mr./Mrs. XXXXXXXX.

2. Pay such compensation within 60 calendar days of the date on which Mr./Mrs, X XXXXXXX
submits the appropriate evidence for pecuniary and other compensatory damages to Reclamation.

3. Pay reasonable attorney fees, not to exceed $XXXX. A verified statement of attorney costs/fees/time
shall be submitted to Reclamation within 15 calendar days of the date this Agreement is signed by all
parties. The amount of fees or costs to be awarded shall be determined by the Solicitor’ s Office, DOI.

4. Reassign Mr./Mrs. XXXXXXXX to the Region , at the same grade and pay she/he now
receives, within 15 days of the date on which this agreement is signed by the parties.

B. Mr./Mrs. XXXXXXXX agrees to:

1. Submit al requested documents, records, statements, and other evidence related to his/her claim for
compensation to Reclamation within 30 calendar days of the date on which this agreement is signed by
the parties.

2. Submit al required paperwork to retire or resign from Reclamation no later than 2 full years after this
agreement is signed by all the parties.

3. Submit to Reclamation, no later than 15 calendar days after this agreement is signed by all parties, a
verified statement of attorney costs/fees/time.

4. Withdraw all complaints currently pending with Reclamation and/or DOI, and waive any and all
rights to pursue complaints, claims, appeals, and grievances against Reclamation and/or DOI and/or its
employees on any matter relating to his’her employment with Reclamation which occurred prior to the
date on which this Agreement is signed by the parties. His/her signature on this Agreement constitutes a
voluntary withdrawal of Mr./Mrs. XXXXXXXX’ formal EEO complaints WBR-97-XXX and WBR-98-
XXX.
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5. Initiate action to withdraw any other grievances or appellate or complaint actions related to
employment with Reclamation initiated prior to signing this agreement and not initiate any further
complaints, grievances, or appellate actions, either administrative or judicially, on any action of
Reclamation or DOI or its employees prior to the date this Agreement is signed by the principals.

6. Acknowledge she/he has been advised of his/her right to, and the advisability of, seeking legal
counsel prior to executing this Agreement, and has been given adequate time to do so.

C. All parties agree to the following:

1. This Agreement does not constitute an admission by Reclamation, DOI, or the employee that there
has or has not been aviolation of any law or regulation.

2. Theterms of this Agreement will not establish any precedent nor will the Agreement be used as a
basis by Reclamation, DOI, Mr./Mrs. XXXXXXXX, or any representative organization to seek or justify
similar terms in any subsequent case.

3. This Agreement constitutes the complete understanding between Mr./Mrs. XXXXXXXX and
Reclamation. No other promises or agreements shall be binding unless in writing and signed by both
parties.

4. This Agreement may be used as evidence in a subsequent proceeding in which either of the parties
alleges a breach of the Agreement.

5. Signature on this document is voluntary and is done without coercion, duress, or pressure on the part
of either party.

6. The parties agree that this Agreement is valid and legal to the best of their knowledge and that the
validity or legality of this agreement will not be challenged through any forum, either administrative or
judicial.

7. If the actions identified above are not carried out as specified, or if they are in any way rescinded, then
Mr./Mrs. XXXXXXXX may, in accordance with 29 C.F.R. 1614.504, petition DOI to implement the
terms of this Agreement or to reopen the complaint for further processing from the point processing
ceased under the terms of this Agreement. This request shall be made in writing to the Director,

Office for Equal Opportunity, U.S. Department of the Interior, within 30 days of when

Mr./Mrs. XXXXXXXX knew or should have known of the alleged noncompliance. The parties further
agree that if Mr./Mrs. XXXXXXXX failsto pursue the commitments made herein for any reason not
attributable to acts of Reclamation, Reclamation shall be relieved of its obligations, and it may take
actions to revoke any or all items agreed to above.

Mr./Mrs. XXXXX XXXXXXXX, Date
Employee
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XXXX XXXXX, Date
Acting Asst. Director, Policy,
Budget and Administration

Technica Review:

XXXXXXX XXXXXXX, Date
Equal Employment Manager

XAXXXXX XXXX, Date
Personnel Director
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SAMPLE Mediation Evaluation Form

EVALUATION OF STRUCTURED MEDIATION

as an alternative dispute resolution process

. Was this the first time you were in mediation to resolve a dispute, complaint, grievance, or
conflict? Yes NO

(If yes, move on to question 3)

2. How did the mediation process utilized this time compare to the dispute resolution process or
forum with which you've previously been involved?

diagree agrec
a. The mediation process was faster. | 2 3 4 5
b. | was more satisfied with the results. 1 2 3 4 5
. | communicated better with the other party(ies). 1 2 3 4 5
d. | would recommend mediation to others. | 2 3 4 5

3. With respect to the mediation recently completed:
a. Most of my issues/concerns were resolved. 1 2 3 4 5
b. 1 understand the real issues better. | 2 3 4 5

c. The other party (ies) understands my perspective
better as a result of the mediation. 1 2 3 4 5

d. | understand the other party (ies) perspective
better as a result of the mediation. 1 2 3 4 5

e. | feel the work environment (if applicable) has

improved as a result of the mediation. 1 2 3 4 5
f.1 am satisfied with the results of the mediation. 1 2 3 4 5
g. The mediators were fair and impartial. 1 2 3 4 5

h. The mediators helped everyone listen, commu-
nicate, and stay focussed. 1 2 3 4 5

I. The mediators helped identify common and
compatible interests of the parties. l 2 3 4 5

J. The mediators helped keep discussions
objective and rational. 1 2 3 4 5

[over]
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disagree agree
k. The Department of the Interior should con-

tinue to make mediation available. | 2 3 4 5

l. Whether the issues were resolved or not, this
mediation was worth the time and effort | 2 3 4 5

m. | recommend mediation to others in situations
similar to the one addressed in this mediation. | 2 3 4 5

n. | recommend mediation in appropriate workplace
disputes, grievances, complaints. or conflicts. I 2 3 4 5

4. What recommendations, if any, do you have for preventing nonproductive conflict and/or
improving conflict resolution in your organization?

5. How much money or time, if any, would you estimate the government will save as a result of
this mediation?

6. In what ways, if any, is the work environment likely to improve as a result of this mediation? _

7. What do you see as the advantages and disadvantages of the mediation process?

8. How could this mediation have been conducted (or structured) in a way that would have been
more helpful in resolving the issues?

Your Name and Title Bureau/Office Date

Month Year of Mediation Name of Mediator(s)

Name (s) of Other Party (ies) in the Mediation

“evalmed4 198"
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Appendix G

Standards of Practice for Dispute Resolution
Neutrals and Competencies for Mediators of Complex
Public Disputes




STANDARDS OF PRACTICE
Ethical Standards of Professional Responsibility*
Application of the Standards

Adherence to these ethical standards by SPIDR members and Associates is basic to professional
responsibility. SPIDR Members and Associates commit themselves to be guided in their
professional conduct by these standards. The SPIDR Board of Directors or its designee is
avallable to advise Members and Associates about interpretation of these standards. Other neutral
practitioners and organizations are welcome to follow these standards.

It isrecognized that SPIDR Members and Associ ates resolve disputes in various sectors within the
disciplines of dispute resolution and have their own codes of professional conduct. These
standards have been developed as genera guidelines of practice for neutral disciplines represented
in the SPIDR membersheuo Ethical considerations relevant to some, but not to all, of these
disciplines are not covered by these standards.

A. General Responsibilities

Neutrals have a duty to the parties, to the profession, and to themselves. They should be honest
and unbiased, act |_r‘le§ood faith, be diligent, and not seek to advance their own interests at the
expense of the parties .

Neutrals must act fairly in dealing with the parties,, have no personal interest in the terms of the
settlement, show no bias toward individuals and institutions involved in the dispute, be reasonably
available as requested by the parties, and be certain that the parties are informed of the process
in which they are involved.

B. Responsibilities to the parties

L Impartiality.  The neutral must maintain impartiality toward all parties.
Impartiality means freedom from favoritism or bias either by word or by action,
and a commitment to serve all parties as opposed to a single party.

2. Informed Consent. The neutral has an obligation to assure that al parties
understand the nature of the process, the procedures, the particular role of the
neutral, and the parties’ relationship to the neutral.

3. Confidentiality. Maintaining confidentiality is critical to the dispute resolution
process. Confidentiality encourages candor, a full exploration of the issues, and
aneutral’s acceptability. There may be some types of cases, however, in which
confidentiality is not protected. In such cases, the neutral must advise the parties,
when appropriate in the dispute resolution process, that the confidentiaity of the
proceedings cannot necessarily be maintained. Except in such instances, the
neutral must resist all attempts to cause him or her to reveal any information
outside the process. A commitment by the neutral to hold information in
confidence within the process also must be honored.

4. Conflict of interest. The neutral must refrain from entering or continuing in any
dispute if gs)_he believes or perceives that participation as a neutral would be a clear
conflict of interest. The neutral also must disclose any circumstance that may
create or give the appearance of a conflict of interest and any circumstance that
may reasonably raise a question as to the neutral’s impartiaity.
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The duty to disclose is a continuing obligation throughout the process.

5. Promptness. The neutral shall exert every reasonable effort to expedite the
Process.
6. The Settlement and its Consequences. The dispute resolution process belongs to

the parties. The neutral has no vested interest in the terms of a settlement but must
be satisfied that agreements in which (s)he has participated will not impugn the
integrity of the process. The neutral has a responsibility to see that the parties
consider the terms of a settlement. If the neutral is concerned about the possible
conse of a proposed agreement, and the needs of the parties dictate, the
neutral must inform the parties of that concern. In adhering to this standard the
neutrd may find it advisable to educate the parties, to refer one or more parties for
specializedadvice, or to withdraw from the case. In no case, however, shall the
neutral violate section 3 above, Confidentiality, of these standards.

C. Unrepresented Interests

The neutral must consider circumstances where interests are not represented in the process. The
neutral has an obligation, where in his’her judgment the needs of the parties dictate, to assure that
such interests have been considered by the principal parties.

D. Use of Multiple Procedures

The use of more than one dispute resolution procedure by the same neutral involves additional

responsibilities. Where the use of more than one procedure is initially contemplated, the neutral
must take care at the outset to advise the parties of the nature of the procedures and the
consequences of revealing information during any one procedure which the neutral may later use
for decision making or may share with another decision maker. Where the use of more than one
procedure is contemplated after the initiation of the dispute resolution process, the neutral must

explain the consequences and afford the parties an opportunity to select another neutral for the
subsequent procedures. 1t isalso incumbent upon the neutral to advise the parties of the transition

from one dispute resolution process to another.

E. Background and Qualifications

A neutral should accept responsibility only in cases where the neutral has sufficient knowledge
regarding the appropriate process and subject mater to be effective. A neutral has a responsibility
to maintain and improve his or her professional skills.

F. Disclosure of Fees

It is the duty of the neutral to explain to the parties _
at the outset of the process, the bases of compensation, fees, and charges, if any.

G. Support of the Profession

The experienced neutral should participate in the development of new neutralsin the field and
engage in efforts to educate the public about the value and use of neutral dispute resolution
procedures. The neutral should provide pro bono services, as appropriate.

H. Responsibilities of Neutrals Working on the Same Case

In the event that more than one neutral is involved in the resolution of a dispute, each has an

obligation to inform the others regarding his or her entry in the case. Neutrals working with the
same parties should maintain an open and professiona relationship with each other.
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|. Advertising and Solicitation

A neutral must be aware that some forms of advertising and solicitation are inappropriate and in
some conflict resolution disciplines, such as labor arbitration, are impermissible. All advertising
must honestI%/ represent the services to be rendered. No claims of specific results or promises
which imply favor of one side over another for the purpose of obtaining business should be made.
No commissions, rebates, or other similar forms of remuneration should be given or received by

a neutral for the referra of clients.

*The Ethical Standards of Professional Conduct for Members of the Society of Professionals in
Dispute Resolution are reprinted with the special permission of the Society of Professionals in
Dispute Resolution. The standards were developed under a grant by the National Institute For

Dispute Resol ution.
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Competencies for Mediators of
Conpl ex, Public Disputes

~ An Overview Devel oped by
~ Environnental /Public Disputes Sector
Soci ety of Professionals in Dispute Resolution

January, 1992

. Introduction

Questions about what qualifies an individual to serve as a
nmedi ator in environnmental and conplex public disputes are arising
wi th ever increasing frequency from potential clients and
practitioners. As federal and state |egislatures and governnent
agenci es seek to authorize and/or use nediation processes, they
| ook for advice and gui dance about who is qualified to nediate
conplex, nulti-party cases. Likewise, parties to a conflict, who
frequently have a voice in selecting a nediator, also |ook for
assistance. And fromthe other side as aspiring nediators and
nmedi ators from other sectors explore working with conplex public
di sputes, they too inquire about the basic credentials needed to
function effectively in this arena.

In 1989, the Society of Professionals in D spute Resolution
(SPIDR), published the report of its Conm ssion on Qualifications
for neutral practitioners in all dispute resolution fields,
including famly, |abor, consuner, environnental, education, and

community.l This report reconmended that no one organization set
standards and qualifications for neutrals, given the great
variety of practice sectors throughout the country. [t also

recommended that qualification requirenents be the nost stringent
for services provided without client choice of neutral or dispute
resol ution process, and that any qualification standards

devel oped be based on performance criteria and conpetency

eval uation, not necessarily on academ c credentials.

At the annual SPIDR Conference in fall 1989, the SPIDR
Environnental Sector Committee proposed that a subcommttee be
formed to consider the inplications of the Qualifications
Comm ssion's report on nediation practice in the Environnental
Sector. Mediation is by far the nost prevalent third party
assi sted dispute resolution process used in environnental and
conpl ex public disputes, although arbitration and mni-trials are

_ 1 The "Report of the SPIDR Commi ssion on Qualifications,'
is available from The Society of Professionals in D spute
Resol ution, 815 15th Street, NW Washi ngton, DC 20005.
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used on occasi on. Six environnental nediators volunteered to
work on the subcommttee and have devel oped this overview 2

The subcommttee defined its audience to be SPIDR nenbers
and other nediation practitioners, agencies and organi zations
that sponsor dispute resolution processes, parties in
environmental conflicts, and organizations concerned about
medi ator credentials. The Subcommttee reviewed the report of
the SPIDR Comm ssion on Qualifications, and identified additional
specific conpetencies and know edge areas that were of
particular significance for the environnental and conplex public
di spute nediation practice.

The purpose of this overview is to provide guidance to
i ndividuals who want to becone nediators of environnmental or
ot her conplex public disputes. The |ist of conpetencies suggests
a range of skills that nediators in the field have found useful,
and while lengthy is not conplete. The conpetencies are not
intended to be a tool for determning whether an individual is
qualified to be a nediator or for assessing the quality or
success of a nediator's work.

The subconmttee agreed with the SPIDR Conmm ssion on
Qualifications that the assessnment of conpetencies requires
perf or mance- based assessnent or denonstration of conpetency,
either through prior experience or observation and evaluation by
conpetent nediators or trainers. How this performance can best
be assessed is a topic for another paper.

. Challenges That Arise for Hediators of Conplex
Public D sputes

The Subcomm ttee recognized that environnental and other
complex public disputes represent a broad category of practice
both in ternms of issues addressed and types of interventions
of f er ed. Mediators in this field may work on:

0 site-specific projects - such as, siting a county
corrections facility, perserving a historic structure,
or cleaning up a toxic spill.

0 the creation of programs or plans - for topics such as

air quality neasures, social service delivery systens,
regional transportation or community master plans.

2 Menbers of the subcommittee were: Susan Carpenter, Dan
Dozier (Cean Sites, Inc.), Wndy Enrich (Peru-ACCORD), Suzanne
Goulet Oenstein (RESOLVE), Fran Snyder (New Jersey Center for
Dispute Resolution), and Eileen Stief (PennACCORD).
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@ the formulation of legislation - around issues such as
safety standards, fair-housing practices, water rights,
or w | derness designations.

0 the develonnment of administrative requlations - for
renmoval of asbestos in school, handicap access, or for
fugitive em ssions from chem cal processing equipnent,
as exanpl es.

0 ver nmen nf or n n her civil ions -
related to educational mandates, Superfund or wetl ands
prograns, for exanple.

Interventions may be called negotiations, nediations,
roundt abl es, summits or dial ogues. Parties can include | ocal
community mnenbers from the public and private sectors, statew de
organi zations or national interest groups and in sone cases all
three will be involved.

The subcommttee defined environmental and other conplex
public disputes as conflicts that affect nenbers of the public
beyond the primary negotiators at the table and al nost always
invol ve one or nore levels of governnent, often as a party and
frequently as a decision-naker. Multiple interests are involved
and initially they may not be clearly defined. The issues are
di verse, nunmerous and conpl ex. Medi ators nust structure a
negotiation to accomobdate the particular factors of a
controversy.

Medi ation principles have been applied to environnental
issues for two decades. As the body of know edge and experience
has accunul ated around the practice of environnental nediation,
environnmental nediators have been asked to apply their skills to
other public issues such as housing, public financing, education
and social services. Medi ators may be called in to assess a
conflict, design a conplex negotiation process and to run
controversial neetings as well as to assist negotiators' efforts
to reach agreenents.

Beyond managi ng the negotiation process nediators often play
an active role in convening the parties. They may construct and
manage teans of nediation professionals, handle technical and
financial resources, manage the l|ogistics of neetings and
m nutes, comunicate with constituency groups and the general
public, and maintain an involvenment with the parties during the
i npl emrentation of agreenents including related political or
adm ni strative deci sion-nmaking. Medi ators orchestrate task and

caucus group sessions as well as full group neetings. The tasks
of a nediator vary according to the support provided by a

sponsoring agency or the parties. In sone cases, for exanple, a
sponsoring group wll assunme responsibility for neeting |ogistics
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and witten communication with the parties. |n other cases the
nmediator will be asked to perform these tasks.

Chal | enges that face the mediator of conplex public disputes

i ncl ude:

0

No formal conveni ng nechani sm exi sts. Because no
formal nechanism for convening parties exists, a

medi ator frequently works with the different interests
to determne whether bringing parties together is an
appropriate way to handle a conflict, and if it is,
then works with the parties to design a negotiation
process, establish an agenda and identify participants.

Determ ning whether to negotiate is a conplex decision.

Parties present a variety of reservations when
consi dering whether to negotiate. Both the parties
and the nediators need to understand the range of
out comes possible for each side in alternative foruns
such as the courtroom or |egislative arena and conpare
them to possible outcones in negotiations. The
process of determning outcones is nmade nore difficult
by the political nature of many of these disputes.
Thus, before sessions are convened, parties should
exam ne the incentives and disincentives for all sides
to negotiate and to settle. Mediators may also need to
spend time explaining what a negotiation process |ooks
l1ke and how it works before parties decide whether it
iIsin their interest to participate.

|tiple varti repr nt diver [ nt er est n
organi zations. Conplex public disputes involve

conplicated networks of parties and the parties nost
often are groups or organizations. I n sone cases three
or four parties will be actively involved, in others
over fifty groups will have a strong interest. A

medi ator nmust work with the parties to determ ne who
shoul d be represented at the table. Once at the table
the nediator nmust be able to handle the group dynam cs
that occur within large group neetings and nust also be
famliar with the parties's organizational cultures and
their constraints.

Environnental an t her L i t ften involv

' Data nmay need to be gat hered,
anal yzed, or supplemented in a way that is acceptable
to d|fferin? points of view The nediators nust have
enough famliarity wth the technical issues to be able
to establish acceptabl e approaches to fact-finding,
manage di scussi ons anong Parties and help parties
eval uate the inportance ot the technical information.
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Envi ronnmental an her i i Xi in
public arena and agreenents reached need to withstand
public scrutiny. arties may want "off-the-record”

di scussions while recognizing the public has the right
to know how the discussions are progressing. The

medi ator is often responsible for bal ancing the need
for confidentiality wwth the need to keep constituency
groups and the general public informed throughout a
negoti ati on.

Negotiations take place in the context of different

political and organizational decision-making
requirenents. Decisions nmade by corporations and

%pvernnent agencies typically require approval from a
ierarchy of decision nmakers. Public interest groups
on the other hand may rely on consensus procedures for
maki ng their decisions. Mediators nust understand the
deci si on-maki ng structures of each party and adapt the
negotiation process accordingly. I'n addition,
dependi ng on the issues and the stakehol ders,
government rules may require open neetings, mandate
public hearings, prevent discussions between parties
and regulators and require public coment periods.

: . . .
often raised. Parties nay enter negotiations wth

questions regarding their own power and the strengths
of the other parties' positions. Mediators work with
parties to help them understand the different sources
of power that each side brings to the table, including
the power to inplenment agreenents and the power to

bl ock or inpede inplenmentation. Oher forns of power
i nclude financial resources, nunbers of people,

know edge, relationships, skills and access to
authority. Parties may al so need assistance

under standing the powers associated wth a consensus
process, in particular the power each nenber has to
bl ock a decision of the group.

Know edge Areas Recommended for Mediators of Conplex

Envirornental and Public D spute

The SPIDR Commi ssion on Qualifications identified several

know edge areas that are inportant for qualifying all mediators
and ot her neutrals. These I nclude:

0]

Know edge of the particular dispute resolution process
bei ng used i ncl udi ng:

— faniliarit% with existing standards of practice
covering the dispute resolution process; and
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-- famliarity with cormonly encountered ethical
di | enmas.

0 Know edge of the range of available dispute resolution
processes, so that where appropriate, cases can be
referred to a nore suitable process.

0 Know edge of the institutional context in which the
di sputes arose and will be settled.

0 Know edge of the process that will be used to resolve
the dispute if no agreement is reached, such as _
judicial or admnistrative adjudication or arbitration.

0 Whereparties |legal rights and renedi es are invol ved,
awar eness of the legal standards that would be
applicable if the case were taken to a court or other
l egal forum

~In addition environnental and other conplex public dispute
nmediators find useful famliarity wth:

0 Rel evant governnent rules and procedures.
0 The substance of the issues in conflict.
0 G oup dynamcs that wll arise in structuring and

managi ng a productive negoti ation.

Knowl edge of the areas described above provides the
foundation for acquiring nediation skills and conducting dispute
resolution tasks effectively. Denonstrated know edge in these
areas is an inportant consideration when selecting nediators.
Parties wll often determine a nediator's capability by seeking
confirmation that the nediator has famliarity with the subject
matter of the dispute and/or experience with parties simlar to
those in the case in question such as governnent agency staff or
environnental attorneys. Past experience as a neutral in
simlar cases can be one way of denonstrating conpetence in one
or several know edge areas.

V. Specific Conpetencies Reconmended for
Envi ronmental and Qther Conplex Public D spute Hediators

Medi ators of conplex environmental or other public disputes
apply a broad set of skills when engaged in their work. The
nature of the issues, the nunber of parties involved, the
structure of the negotiation process and the roles a nediator is
asked to performdetermne the appropriate skills. The intent of
this list is to suggest a range of skills or conpetencies that
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medi ators have found useful in their practice. The list is not
intended to be the basis for establishing standards for the
profession, for evaluating the qualifications of individua

medi ators or for measuring their effectiveness.

~This list builds on the work done by the SPIDR conm ssion on
qualifications. Itens followed by an asterix (*) are taken from
the "Report of the SPIDR Conm ssion of Qualifications."”

Personal Qualities

Ability to:

0 Have presence and persistence,i.e., an overt conm tnent
to honesty, dignified behavior, respect for the
parties, and an ability to create and naintain control
of a diverse group of disputants.*

0 |dentify and to separate the neutral's personal values
from i ssues under consideration.?*

0 Be sensitive to strongly felt values of the disputants,
including gender, ethnic and cultural differences.*

0 Earn trust and naintain acceptability.*

0 Adhere to ethical standards.*

Communi cation

Ability to:

0 Listen actively and help others to do so.*

0 Use clear, neutral |anguage in speaking and witing.*
0 Initiate and maintain productive discussions anong

conflicting parties.

0 Keep accurate and constructive information flow ng
anong parties and other actors during and between
negoti ation sessions.

0 Handl e intense enotions in individual conversations and
in multi-party neetings.

0 Convey conplex or technical information to lay people
and across technical disciplines.

0 Wrk with the press throughout a negotiated process.
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Explain process alternatives to stakeholders and to
political and comunity |eaders and obtain their
support for a process.

L Lysi I
Ability to:

0

Pr

| dentify personal and institutional sources of
i nformati on and support.

Conduct thorough and open-ended interviews wth diverse
peopl e.

Research, investigate and assinilate extensive conplex
or technical information quickly.

Recogni ze the relationships anong the parties,
i ncludi ng sources of power, power inbalances and
political dynamcs.*

| dentify and separate key issues and interests that
need to be addressed.*

Frame issues for resolution or decision making.?*

| dentify what interests need to be represented, and by
whom

Recogni ze how the relationshi ps anong the stakehol ders
and the specific issues being addressed will affect the
dynam cs of negoti ation.

Wi gh incentives/disincentives for settlenent and reach
honest conclusion that negotiations have a good chance
of succeeding (or at least, will do no harnm.

Determ ne readiness for and appropriateness of neutral
i nvol venent .

Assi st parties in assessing resources available,
i ncludi ng personnel, financial, time and infornation.

ian

Ability to:

0

0

Assist the parties in the devel opnent of a conmon
definition of the problem

Define goals for a negotiation with the parties.
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0 Select an appropriate format(s) for negotiation
sessions (roundtables, team negotiations, workshop
sessions, task groups).

0 Qutline a sequence of general process steps that wll
| ead negotiators to their desired outconme (groundrules,
informati on gathering, options and agreenent).

0 Identify, define and get agreement on appropriate roles
(negotiator, observer, technical expert, convener,
sponsor, chairperson, nediator, facilitator, recorder).

0 Assist in the identification of appropriate people for
each role.

0 Establish a timefrane for the process.

0 Recogni ze when a team of nediators is appropriate and
clarify the role each team nenber will play.

Negotiation

Ability to:

0 Understand the negotiating process and the role of
advocacy. *

0 Earn trust and namintain acceptability, instill and

mai ntain confidence in the process and the neutral, and
build and nmaintain trust anmong the parties.*

0 Assist with in-team bargaining.

0 Hel p participants to separate short from long term
organi zational interests.

0 Hel p participants to convert positions into needs and
Interests.*

0 Screen out non-medi abl e issues.*

0 Hel p parties to invent creative options.*

0 FbIP the parties identify principles and criteria that
wi |l guide their decision naking.*

0 Where appropriate, work with a single text document.
0 Hel p parties assess their non-settlenent alternatives.*
0 Assist parties to make their own infornmed choices.*
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0 Sequence issues and package alternatives.

0 kaP parties assess whether their agreenent can be
i npl enent ed. *

0 Determ ne and enforce realistic tinmeframes for decision
maki ng.

0 Initiate and nanage contacts between neetings in a
manner that noves negotiations forward.

0 Respond effectively to crisis situations.

0 | dentify appropriate nonitoring activities to be stated
in an agreemnent.

0 Assi st representatives in managing conmunications wth
their constituent groups or organizational hierarchy in
a may_that maintains the flow of information and
facilitates organizational conmtnment to the decision.

Facilitation

Ability to:

o Determ ne conditions that nmake face-to-face group
di scussion nore efficient than one-on-one
conmmuni cat i on

o Establish realistic and attainable neeting objectives.

o | dentify people who need to be present in order to make
nmeeting(s) successful.

o Cversee the preparation of information for a neeting,
e.g., agendas, background materials, proposals, etc.

o Create a morkin?.agenda and obtain group input and
agreenment on a final agenda.

o Al l ocate adequate and realistic tinmeframes for noving
t hrough the agenda.

o Assi st participants in establishing behavioral and
procedural guidelines, including expectations about
confidentiality, press contacts, representation, and
ot her safeguards.

o Establish and maintain a productive tone during a
neet | ng.

o Keep di scussions focused and noving.

G20



(o}

Ensure full participation of all participants,
particularly those |ess vocal.

Organi ze and manage small working groups when
appropriate and coordinate their activities with the
| arger group effort.

Manage conflict within the group by maintaining a
heal thy bal ance of tension and notivation.

Oversee record keeping of the group's discussion using
mnutes, flipcharts, or other tools.

Apply appropriate processes for groups to invent
alternatives for joint gains and to mnake deci sions.

Assist group to reach the highest degree of consensus
where appropriate or reach closure on an issue.

otain commitnent to inplement a decision.

Dat a _Manaaenment

Ability to:

0

0

Deal with complex factual nmaterials.*
Wrk with parties to identify data needs.

Determine the inportance of data and technical
information to the resolution of issues.

Organi ze conplex and extensive information in formats
and | anguage useful to all parties.

Oversee the joint creation and analysis of data bases.
Use technical resource people effectively.
Oversee the preparation of technical reports.

Help parties reach agreenents on data where differences
occur.

Admi ni strative

Ability to:

0

Coordinate activities and communication anong players
(negotiators, observers, resource people, constituents,
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public, nmedia) including mnutes, reports,
correspondence, caucuses and press contacts

Coordinate the activities of a nediation team

Handl e |ogistical arrangements for nulti-party
neet i ngs.

Determ ne, arrange for and manage financial resources,
including admnistrative costs, nediator fees,

technical expert fees, and participant conpensation, if
needed.
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APPENDIX A
Tasks of a Conplex Public D spute Medi ator

Understanding the tasks public dispute nediators performis
key to appreciating the conpetencies they need to acquire. The

following section outlines activities nediators conduct. |n some
cases a nediator will be involved in all three phases of a
negoti ation. In other disputes a nediator will work on only one

or two of the phases |isted bel ow
PRI OR TO CONVENI NG THE PARTI ES

Public dispute nediators may spend weeks to nonths working
with a conflict before the parties are brought together to
di scuss their differences. Careful preparation is critical to
t he success of a negotiation.

Analyzing the conflict, Mediators usually assess a conflict
to determne what the issues are and whether the issues are
aﬁpropriate for mediation, what interests nust be represented and

ether the parties are willing to discuss their differences with
each other. They conduct interviews with representatives of the
interested parties and other know edgeabl e individuals and read
background materi al s.

Desi gning a ?rocess. Medi ators are often asked to reconmend
a process that will enable parties to reach agreenents. A
process is a sequence of activities that wll vary according to
the requirements of each conflict situation. For exanple, a
series of facilitated joint nmeetings nmay be what's needed for a
policy negotiation, while private neetings with each party
followed by a joint neeting may be preferable in the settlenent
of a governnment enforcenent action.

A nediator works with the parties and with the information
gat hered during an assessnent to establish a comon definition of
the problem clarify goals for the process, recommend a genera
process nodel, outline specific tasks for the negotiators,
identify interested parties, possible negotiators and other roles
that woul d be val uabl e.

Preparing to meet. A nediator nmust work with the parties to
determ ne how the project is going to be managed, what funding
wi |l be necessary and how it will be obtained, invite negotiators
and obtain their conmtnent to participate, prepare a
description of the consensus-building process, collect background
informati on about the issues being discussed, and draft and
circulate operating groundrul es.
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AFTER THE PARTIES ARE CONVENED

Once parties are convened a nediator oversees activities at
the table and away fromit. A ong with negotiation sessions, a
medi ator nmay also work with task groups, conmunicate wth
i ndi vidual negotiators, help constituency groups to reach
agreenents, and provide information to other interested
or gani zati ons.

Designing and running negotiation sessions. A prinary
function of the nmediator is to design and conduct negotiation
sessions. This includes working with the parties to determ ne
what topics are appropriate for discussion, develop an agenda,
and decide on a neeting format. Sessions can cover groundrul es
parties will use, identifying issues and interests, review ng
information and data relevant to the problem exploring possible
solutions, and drafting agreenents. For sone of these tasks,
facilitation of group giscussions w || be needed; however,
nedi ati on between interests is often a part of this process.

Pronpting and nonitoring conmunication at and away fromthe
table. Public disputes affect a general population, as well as
the negotiators. For an agreenent to be reached and i npl enent ed
a nedi ator nust encourage productive conmunication anong
negotiators and pronote regular and thorough discussions between
negotiators and their constituency groups. Progress of the
di scussions at the table nust be understood and agreeable to
menbers of each interest group. \Wen nmenbers of one group have
difficulty agreeing on a point or strategy a nediator may be
asked for help.

A nediator works with the parties to determ ne how nuch and
what type of communication is appropriate for the general public
and with the nedia. The nediator can oversee these
communi cations as wel|.

Coordinating activities of the different players. Bri ngi ng
ten to thirty parties together requires careful |ogistical
pl anning and coordination. Mediators often arrange the tinme and
the location of the negotiation sessions and notify all
participants. |In addition to general logistics, the nediator
al so works with people who serve as resource experts, observers,
and the sponsoring and convening bodies to keep them inforned and
to clarify their roles. More conplex public disputes frequently
require nmore than one nediator and often draw on the skills of
group facilitators and recorders during negotiation sessions or
for task group work. The |ead nediator coordinates the
activities of the nediation team

- Overseeing reouests made and approved bv the negotiators.
Medi ators serve at the pleasure of the negotiators. As
negotiators identify tasks, a nediator is responsible for
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i mpl ementing or overseeing their conpletion. Negotiators nmay
request that information be clarified, appropriate resource
Peopl e be secured, technical information be collected or research
conducted and that working groups be set up and staffed.

“Trouble shoting. Wen nultiple parties and conplex issues
are involved, a nediator expects to do trouble shooting at the
table and away fromit. Finding ways to reach agreement over
controversial data or over an inpasse in a draft agreenent nmay
require securing nore information, identifying a resource person
all sides can accept or setting up a task group to handle an
I npasse outside regular negotiating sessions. Hostile exchanges
between two or nore parties nmay require private conversations
with individual negotiators and can lead to additional sessions
anon% some or all of the negotiators. For all the problens that
can be anticipated, there are an equal nunber or nore that
cannot. A nediator nust be prepared to handl e these problens as
they arise.

| MPLEMENTI NG AGREEMENTS

_ Agreenents reached can be as conplex as the issues in
di spute and they may take years to inplement. Mediators are also
retained to help with the 1 nplenentation of agreenents.

Assisting the nonitoring process as requested. Negoti ati ons
shoul d include a process for nonitoring the inplenmentation of
agreenents. Monitoring may take the form of a representative
group of negotiators neeting periodically to oversee
I mpl ement ation, asking an appropriate agency, especially if it
has enforcenent powers, to oversee the conpletion of tasks, or
the reconvening of all parties to review current progress.
Public dispute nmediators can be asked to oversee nonitoring
activities or called upon to convene and run particul ar
nmonitoring conmttees, helping parties avoid or go around
obst acl es.

Assisting with additional neqgotiations and re-negotiations.
Agreenents vary in their level of specificity. Some careful ly
define exact substantive outcomes and others suggest procedures
that permt parties to continue to work on an issue. Parties
that reach a procedural agreenent to establish a conmmttee to
propose new regulations may ask a nediator to work with the new
coomittee. A nediator nmay also be called back to renegotiate
parts of an agreenent that parties |later discover are not
wor kabl e.
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